NOTICE OF MEETING

SNOWDONIA
NATIONAL PARK

Snowdonia National Park Authority

Emyr Williams
Chief Executive
Snowdonia National Park Authority
Penrhyndeudraeth
Gwynedd LL48 6LF
Phone: (01766) 770274
E.mail: parc@eryri.llyw.cymru

Meeting: Planning and Access Committee
Date: Wednesday 7 December 2022
Time: 10.00 a.m.

Location: The Library, Plas Tan y Bwich,

Maentwrog and via Zoom

Members are asked to join the meeting 15 minutes before the designated
start time

Members appointed by Gwynedd Council
Councillor: Elwyn Edwards, Annwen Hughes, Louise Hughes,
June Jones, Kim Jones, Edgar Wyn Owen, Elfed Powell Roberts,
John Pughe Roberts,Meryl Roberts;

Members appointed by Conwy County Borough Council
Councillor: Ifor Glyn Lloyd, Jo Nuttall, Dilwyn Owain Roberts;

Members appointed by The Welsh Government
Mr. Brian Angell, Ms. Tracey Evans, Mrs. Sarah Hattle, Mr. Tim Jones,
Ms. Naomi Luhde-Thompson, Ms. Delyth Lloyd.

*This Agenda is also available in Welsh



AGENDA
Page Nos.

Apologies for absence and Chairman’s Announcements
To receive any apologies for absence and Chairman’s announcements.

Declaration of Interest
To receive any declaration of interest by any members or officers in respect of any
item of business.
. 3-6
Minutes
The Chairman shall propose that the minutes of the meeting of this Committee held
on the 19" October 2022 be signed as a true record (copy herewith) and to receive
matters arising, for information.

Reports by the Director of Planning and Land Management 7-13
To submit the reports by the Director of Planning and Land Management on
applications received. (Copies herewith)

Update Reports 14 -40
To submit update reports, for information. (Copies herewith)

Delegated Decisions 41 - 51
To submit the list of applications which have been determined in accordance with
delegated authority, for information. (Copy herewith)

Report on Hillside Development, Aberdyfi 52 -93

To submit a report by the Director of Planning and Land Management on the recent
Supreme Court decision.



ITEM NO. 3.0

SNOWDONIA NATIONAL PARK PLANNING AND ACCESS COMMITTEE
WEDNESDAY 19" OCTOBER 2022

Councillor Elwyn Edwards (Gwynedd) (Chairman)
PRESENT:

Members appointed by Gwynedd Council
Councillors Annwen Hughes, Louise Hughes, June Jones, Edgar Wyn Owen, Elfed Powell
Roberts, John Pughe Roberts, Meryl Roberts;

Members appointed by Conwy County Borough Council
Councillors Ifor Glyn Lloyd, Jo Nuttall, Dilwyn Owain Roberts;

Members appointed by the Welsh Government
Mr. Brian Angell, Ms. Tracey Evans, Ms. Sarah Hattle, Mr. Tim Jones, Ms. Naomi Luhde-
Thompson.

Officers
Mr. G. Iwan Jones, Mr. Jonathan Cawley, Ms. Jane Jones, Mr. Dafydd Thomas, Ms. Elliw Owen,
Mr. Geraint Evans, Ms. Anwen Gaffey.

As the meeting was being held remotely, the Director of Corporate Services stated:-

o that the meeting was not open to the public.

o0 the meeting was being recorded to assist in verifying the minutes and will be available on
the Authority’s website at a later date.

1. Apologies
Councillor Kim Jones; Ms. Delyth Lloyd.

2. Declaration of Interest
No declarations of Personal Interests were made in respect of any item.

3. Minutes
The minutes of the Planning and Access Committee meeting held on 7t September 2022
were accepted and the Chairman signed them as a true record.

4. Eryri Local Development Plan — Annual Monitoring Report for 2021-2022
Submitted — A report by the Principal Planning Policy Officer to discuss and approve
the content of the Annual Monitoring Report for 2021-2022.

Reported — The Principal Planning Policy Officer presented the Monitoring Report and
provided Members with further details on the main findings.

Members considered the Monitoring report and discussed the following:-

- the need to achieve a balance between protecting the environment and the economic
well-being of communities within the National Park.

- the ‘Future Wales: National Plan 2040’ and its importance for the future revision of the
Eryri Local Development Plan.

- the development of the new Sustainable Farming Scheme, and whilst not directly an
issue for the Local Development Plan, would be considered as part of the review.

- under the section titled “Further research and considerations ...” a Member asked
officers to strengthen and reflect the Authority’s strategies on Sustainable Tourism,



Transport Management and address climate change and the biodiversity crisis which
needs to be integrated within the LDP. The Aquaterra and Small World Consulting
reports could provide useful data to build on and the biodiversity and climate strategies
should be developed alongside the review of the Local Development Plan. The Director
of Planning and Land Management advised that the Authority’s Visitor Management
Strategy, Transport and Parking Strategy, Carbon Strategy and the Welsh
Government’s policies on Nature Recovery etc., were all in various stages of
preparation, and will be considered as part of the Local Development Plan review.
Officers were asked whether there were opportunities within the LDP to improve
building standards in relation to climate issues, with the National Park becoming an
exemplar in this area without necessarily having an impact on costs?

a member felt that the link between protecting and improving management of the
natural environment and the role of agriculture was not clear enough in the document.
in the light of previous observations about protecting the environment, a Member stated
that the people who live and work in the National Park were equally as important.
Members discussed the proposed 10% increase in tree planting in a bid to reach the
carbon net zero target and the possible effects of this on the landscape.

in response to a question, officers confirmed that the Traditional Buildings Register,
referred to in para. 4.7, and the criteria for being included on the register, would be
further examined and that Welsh Government were currently formalising the process for
traditional buildings.

Members further discussed para. 5.21 and the relationship between income and house
prices and the effect of this on housing affordability in the National Park. Arising
thereon, Members also discussed community-led housing, and the continued
collaboration with housing associations and local housing authorities as referred to in
paras. 5.58 and 5.59. Members also noted that the Authority was working with partners
to create and fund an officer to help lead developments in the community.

Members discussed the use of alternative materials, such as wood, to provide
affordable homes for the future. Officers would support appropriate initiatives if
applications were submitted.

Members noted that a report on the recent changes to planning legislation and policy
for second homes, short-term lets and the potential use of Article 4 Direction would be
presented to the next meeting of the Members’ Working Group in December.

a Member felt that the LDP should, in future, allow the same development opportunities
for residents who live within the National Park as is available to people who live outside
the boundary.

Members supported opportunities to support a sustainable rural economy by
strengthening local food production / food chain.

to correct a typographical error in para. 6.25 to read ‘during the summer months of
2022’

officers agreed to further consider policies on access to remote sites and the resulting
landscape implications.

the Director of Planning and Land Management agreed to discuss Members’

concerns with the Head of Conservation, Woodland and Agriculture, with regard to
companies buying farms across Wales to plant trees in order to offset their carbon
footprint. Members noted that Welsh Government were aware of the problem.
Members thanked officers for the report which was well written and easy to understand.



RESOLVED

1. to note and approve the Annual Monitoring Report 2021-22.

2. to agree to undertake a review of the adopted Eryri Local Development Plan
2016-2031 as a result of the Annual Monitoring Report evidence, significant
national and local contextual changes, the publication of Future Wales: The
National Plan 2040 (the National Development Framework) along with other
changes in national policy.

3. to agree the next steps for undertaking the review of the adopted Eryri Local
Development Plan 2016-2031, through the preparation of a Review Report and
to report the findings to the Welsh Government.

Update Reports

Submitted — Update reports by the Director of Planning and Land Management on
planning applications and compliance matters.

Please see the Schedule of Planning Decisions below.

Delegated Decisions

Submitted and Received — List of applications determined in accordance with delegated
authority.

RESOLVED to note the report.

The meeting ended at 11.30



SCHEDULE OF PLANNING DECISIONS - 19" OCTOBER 2022

Item No.

5.
(1)

Update Reports
Enforcement Notices, Listed Building Enforcement Notices served under delegated

powers and List of Compliance Cases — For Information

In response to concerns raised by a Member regarding the time taken by the Authority
to address planning breaches, the Director of Planning and Land Management
advised, that whilst the enforcement process itself was complicated, staff recruitment
problems were experienced not only by the Authority, but throughout Wales. The
Director of Planning and Land Management reassured Members that once
restructuring of the Planning Service was complete and fully staffed, performance will
improve.

NP5/54/ENFLB33M — Nannau Hall, Llanfachreth

The Acting Planning Manager provided Members with an oral update and a further
update will be provided at the next meeting of the Planning and Access Committee.
Members noted that a new Historic Environment Officer had recently been appointed.

RESOLVED to note the report.
Section 106 Agreements — For Information

A Member asked the Director of Planning and Land Management to update the new
Members on the Commuted Sums policy. Arising thereon, a Member asked whether
the Authority had a policy which supports the conversion of unused chapels/churches
within communities into flats? The Director of Planning and Land Management
advised that it would be considered as part of the Local Development Plan review.

RESOLVED to note the report.

Outstanding Applications where more than 13 weeks have elapsed — For
Information

RESOLVED to note the report.



ITEMNO. 4.0

Rhif Eitem | Cyfeirnod / Disgrifiad / Description. Swyddog Achos /
/ Iltem No. | Reference No. Case Officer
1 NP5/73/LBAD425 | Caniatad Hysysbeb i arddangos panel | Aled Lloyd
C dehongli yn y maes parcio, Plas Tan-

y-Bwich, Maentwrog. / Advertisement
Consent to display interpretation
panel in car park, Plas Tan-y-Bwilch,
Maentwrog.




ITEM NO. 4. 1

Snowdonia National Park Authority Date: 07-Dec-2022
— Planning & Access Committee

Application Number: NP5/73/LBAD425C Date Application Registered: 12/09/22

Community: Maentwrog Grid Reference: 265371 340437
Case Officer: Mr Aled Lloyd Location:
Plas Tan-y-Bwlich, Maentwrog. LL41 3YU
Applicant: Description:
Mr. Stuart Jones, Advertisement Consent to display
Headland Design interpretation panel in car park
65 High Street
Farndon
Chester
CH3 6PT

Summary of the Recommendation:

To grant advertisement consent subject to the standard conditions
contained within the Town and Country Planning (Control of
Advertisement) Regulations 1992 (as amended) and additional
conditions relating to:

e Five year time limit for the display of the advertisement; and
e Advertisement to be displayed in accordance with the approved plans.

Reason(s) Application Reported to Committee
Scheme of Delegation
Application on land owned by Snowdonia National Park Authority.

Land Designations:

Open countryside

World Heritage Site
Historic Parks and Gardens
Historic Kitchen Garden

Site Description

The site is on land owned by the Snowdonia National Park Authority, and
forms an overflow car park to Plas Tan y Bwlch. Footpaths lead from the car
park to Plas.

The Panel will be sited on the side of an existing footpath and replace 3
existing information panels



The interpretation panel will form part of a wider project to install heritage
interpretation across the Slate Landscape World Heritage Site.

Proposed Development:
The proposal seeks advertisement consent for the installation of one lectern
style heritage interpretation panel 1m x 0.4m.

Relevant Planning Policies — Eryri Local Development Plan (2016-2031)

Policy No. Policy

SPA National Park Purposes and Sustainable Design
DP 1 General Development Principles

DP 10 Advertisement and signs

SPD Natural Environment

Consultations:

Maentwrog Community Council No response
Cadw No objection
Ecology No ecological concerns.

Responses as a result of site notice and neighbour consultation:

n/a

1.

1.1

1.2

Assessment
Principle of Development

The Welsh Government’s Technical Advice Note (TAN) 7 states that:
‘The general approach to dealing with advertisement applications is
similar to the process of dealing with planning applications but with two
important differences. First, the display of outdoor advertisements can
only be controlled in the interests of amenity and public safety. Second,
it is accepted that (with one minor exception in Areas of Special
Control, where an applicant needs to show a reasonable requirement
for an advertisement) anyone proposing to display an advertisement
needs that advertisement in that particular location, whether for
commercial or other reasons.’

Development Policy 10 will permit advertisements or private signs on
premises where all the following criteria are satisfied:

i.  The sign does not harm the character of a building or a
prominent view.
ii.  The sign is not internally illuminated.
iii. The size and scale of the sign does not detract from the
character, appearance or the setting of the host building, or the
surrounding landscape and does not resemble a highway sign.




1.3

2.0

2.1

2.2

2.3

2.4

3.1

3.2

3.3

Based on the policy context outlined above the principle of the
development is considered acceptable.

Planning Assessment.

The installation of the panel will be sited on an existing path; involve
minimal groundwork and will not be illuminated. There are no pathways
to impact upon features of the protected site.

It is accepted that the information panel is required to provide
information on the recent designation as part of the Word Heritage Site
which includes Plas Tan y Bwlich and grounds. It is therefore
appropriate to assess the proposal in the interests of amenity and
public safety.

Due to the nature of the information panel it is considered not to have
an impact on the character or setting of the area. Due to the relatively
small scale, the panel would not detract from the surrounding wider
landscape. No illumination is proposed therefore the panel will not be
unduly prominent in the landscape.

The proposal would not cause any concern for public safety.
Conclusion

The proposal would comply with the requirements of Development
Policy 1 and 10 whereby it would not detract from the character,
appearance or the setting of the surrounding landscape.

The proposal would also comply with Strategic Policy A by promoting
opportunities for the understanding and enjoyment of the ‘Special
Quialities’ of the area by the public.

It is recommended therefore that consent be issued.

Background Papers in Document Bundle No.1: No

RECOMMENDATION: To GRANT consent subject to the five standard

conditions contained within the Town and Country Planning (Control of

Advertisement) Regulations 1992 (as amended) and the following

conditions:

The advertisement consent is granted for five years from the date of
this decision.

The advertisement hereby permitted shall be displayed in accordance
with the site plan and panel dimensions and details validated by the
Authority on the 12/09/22

10



Reasons for Conditions:

1

2

To Comply with the Town and Country Planning (Control of
Advertisement) Regulations 1992 (as amended).

To define the consent and for the avoidance of doubt.

The five standard conditions contained within the Regulations:

1

No advertisement is to be displayed without the permission of the owner
of the site or any other person with an interest in the site entitled to grant
permission.

No advertisement shall be sited or displayed so as to:

(a) endanger persons using any highway, railway, waterway, dock,
harbour or aerodrome (civil or military);

(b) obscure, or hinder the ready interpretation of, any traffic sign,
railway signal or aid to navigation by water or air; or

(c) hinder the operation of any device used for the purpose of security
or surveillance or for measuring the speed of any vehicle.

Any advertisement displayed, and any site used for the display of
advertisements, shall be maintained in a condition that does not impair
the visual amenity of the site.

Any structure or hoarding erected or used principally for the purpose of
displaying advertisements shall be maintained in a condition that does
not endanger the public.

Where an advertisement is required under these Regulations to be
removed, the site shall be left in a condition that does not endanger the
public or impair visual amenity.

11
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ITEM NO. 5. 1

PLANNING AND ACCESS COMMITTEE
07 DECEMBER 2022

ENFORCEMENT NOTICES, LISTED
BUILDING ENFORCEMENT NOTICES
SERVED UNDER DELEGATED
POWERS AND LIST OF COMPLIANCE
CASES

14



SNOWDONIA NATIONAL PARK AUTHORITY
PLANNING AND ACCESS COMMITTEE, 7" of December 2022

LIST OF COMPLIANCE CASES

New cases
Reference Date of initial Location of Site Details of Alleged Current Position
complaint or Planning Breach
Date observed
by Compliance
Officer
1 NP4/26/ENF343A October 2022 Hafodty Gwyn, Use of Static Caravan on Letter sent to owner/occupier. No
Pentrefoelas, Betws y Site response received as yet.
Coed
2 NP5/50/ENFL443C October 2022 Balkan Hill House, Construction of swimming | Email sent to the owner.
Aberdyfi pool.
3 NP5/63/ENF281 October 2022 Gorseddau, Building and Engineering Letter sent to owner/occupier. No
Cwmtirmynach, Y Bala Works being Carried out response received as yet.
1

15




4 NP5/77/ENFLB60H

October 2022

Maes y Neuadd Hotel,
Talsarnau

Works being carried out

Site visit carried out and
discussions had with the owner.

Awaiting Retrospective Application/Listed Building Consent Application/CLEUD Application

Reference Date of initial | Location of | Details of Alleged | Position at time of last Updates since last
complaint or | Site Planning Breach committee meeting committee meeting
Date
observed by
Compliance
Officers
5 NP3/15/ENFT202B | 14-Sep-2022 Blaen-y- Unautharised Site visit undertaken. Application submitted.
Nant, Nant development of an | Correspondence issued and in Currently being
Peris. LL55 outbuilding dialogue with owner. validated.
4UL adjacent to existing
property
6 NP5/50/ENFLB59B | 20-Jan-2022 14 Glandyfi Replacement Contact made with the owner and No further update to
Terrace, windows to front currently advising them of their report for this committee.
Aberdyfi. dormer options to resolve this matter.
LL35 OEB.
7 NP5/67/ENF335 September Tarren 'Y New mountain bike | Draft planning application package | Application submitted.
2020 Gesall, tracks received. In dialogue with owner / Currently being
Pantperthog agent. validated.

16




Retrospective Applications Received

Reference Date of Location of Site | Details of Alleged | Position at time of last Updates since last
initial Planning Breach committee meeting committee meeting
complaint
or Date
observed
by
Complian
ce
Officers

8 NP2/16/ENF2E 14-Jan- Bryn Awelon, Unauthorised Site meeting undertaken with No further update for this
2022 Garndolbenmaen, | engineering works | owner to discuss discrepancies committee.
LL51 9uJ. including new with application. Relevant case
track/access road. | officer of original planning
Untidy nature of application in dialogue with
land/works. applicant.
9 NP4/11/ENF100F March Tany Bryn, Development not Application refused. Remedial works currently
2021 Pentre Felin, built in accordance | Correspondence issued to owner in | being undertaken to
Betws y Coed with approved May 2022 to address outstanding accord with the original
plans issues. Awaiting response. approved plans. Site visit
(NP4/11/100F) required.
10 | NP4/16/ENF227C July 2020 | Gwalia Stores, Change of use Application received and is Application currently under
Dolwyddelan from retail to currently invalid. Awaiting further consideration.
dwelling information from applicant.
11 | NP4/26/ENF195C April 2021 | Liwynau, Capel Siting of Pod In dialogue with applicant — Further information
Garmon awaiting further information. received. Application
currently being validated.
12 | NP4/26/ENF266W January Zip World Fforest, | Erection of building | Site meeting undertaken between Application currently under
2020 Betws y Coed & creation of Zip World, Planning agent and consideration.

footpaths

SNP in March 2022. Awaiting
submission of an application
following discussions.

17




13 | NP5/53/ENFLB75Q | 10-Mar- Barclays Bank, Renovation works | Site visit undertaken and no breach | Application under
2022 68-70 High to create ground has been identified. Listed Building | consideration.
Street, Bala. LL23 | floor office space application and planning
7AD and upstairs flats application submitted for the
change of use of the property.
14 | NP5/61/ENF329B 10-Jan- Hafod Wen, Unauthrised Application received and currently | Application under
2022 Harlech. LL46 engineering works | being validated. consideration.
2RA.
15 | NP5/62/ENF422 June 2021 | Ty'r Graig, New dormer Application refused. In dialogue Discussions on-going with
Llanbedr window and with owner to remove / relocate owner regarding relocation
erection of outbuilding. of outbuilding.
outbuilding.

18




Awaiting further information or awaiting replies to a Planning Contravention Notice or a Section 330 Notice

Reference Date of Location of Site | Details of Alleged | Position at time of last Updates since last
initial Planning Breach | committee meeting committee meeting
complaint or
Date
observed by
Compliance
Officers

16 | NP3/12/ENF191 June 2021 Castell Cidwm, Untidy condition of | In dialogue with owner / agent. No further update for this
Betws Garmon land. Awaiting submission and further committee.

details.

17 | NP3/21/ENF46D January 2020 | 2 Tai'r Cae, Dumping of Silt & Considering expediency of breach. | Not expedient to take
Carneddi, Soll further action — case
Bethesda closed.

18 | NP4/11/ENF397 April 2021 Land to West of Use of land for Owner of the land has advised that | Further site visit
A470(T) junction | camping with the structures are to be removed undertaken. Further
with A5 near associated from the site. Site visit required and | correspondence issued
Waterloo structures further correspondence to owner to owner following site
Cottage, Betws y following visit. visit. Awaiting response.
Coed No further update for this

committee.

19 | NP4/11/ENF401 26-May-2022 | Land at Craiglan | Erection of The toilet/shower/washing facilities, | Site visit carried out
Road, Betws y toilet/shower/washi | along with one of the hardstanding | whereby it was noted the
Coed. LL24 OSH | ng facilities and areas have been removed from the | service connections

associated land. In communication with the remain in the ground.

groundworks to developer to discuss the Considering the

connect services. removal/remediation of the expediency of initiating
groundworks and service formal action.
connections.

NP4/12/ENF26H 24-Aug-2022 | Cae Fadog Farm, | Unauthorised work | Site visit undertaken. Correspondence issued

20 Rowen, LL32 to owner. Awaiting
8YP response.

19




NP4/12/ENF231A 15-Sep-2022 | Cae Tacnal, Extension and Site visit to be undertaken. Site meeting undertaken
21 Llanbedr y possible change of on 24/11 with owner to
Cennin, Conwy, use discuss alleged breaches
LL32 8UR of planning control.
Discussions on-going.
22 | NP4/13/ENF247 February Land Near Engineering Response to Planning Discussions on-going
2020 Deunant, Capel Works, Retaining Contravention Notice being with owner. Owner
Curig Walls and Possible | considered. No further update at advised on intention to
Encampment present. submit retrospective
application.
23 | NP4/16/ENF405 March 2018 Land Opposite Dumping of Case being referred to the No further update for this
Tan y Castell, Building Material Authority’s solicitor. committee.
Dolwyddelan and Waste
24 | NP4/26/ENF97J December Maes Madog, Erection of hot tub | In dialogue with owner. No further update for this
2020 Capel Garmon structure, Discussions on-going. committee.
outbuilding and
alterations to drive
entrance.
25 | NP4/29/ENF10G 07-Jan-2022 | The Machno Inn, | Untidy nature of Site meeting arranged with owner | A Section 215 Notice, as
Penmachno. land and to discuss on-going issues. to land that adversely
LL24 OUU unautharised Discussions on-going. affects the amenity of the
development of area is currently being
out-building drafted.
26 | NP4/29/ENF191A 09-May-2022 | Swch, Cwm Stationing of Correspondence issued and in No further update for this
Penmachno. caravan to the rear | dialogue with owner. Discussions committee.
LL24 ORS of property on-going.

20




27 | NP4/29/ENF514 October 2021 | Llys Meddyg, Creation of New Site meeting arranged with owner Correspondence issued
Penmachno Access to discuss on-going issues. to owner outlining
Discussions on-going. options to rectify issues.
Response received and
discussions on-going.
28 | NP4/32/ENF97B 22-Mar-2022 | Land adjoining Use of land as It is evident engineering works Requisition for
Dyffryn, Crafnant | campsite have taken place to widen an Information under
Road, Trefriw. access to the land and to create an | Section 330 served July
LL27 0JY access track into the field. A further | 2022. Response
visit is scheduled to take place to received and under
ascertain the extent of the works consideration.
currently being undertaken. Discussions on-going.
29 | NP5/50/ENF144C 09-Dec-2021 | Crychnant, Work not in Site visit undertaken and awaiting Further correspondence
Aberdyfi, LL35 accordance with response from owner. issued to owner.
0SG approved plans Awaiting response.
NP5/50/144C
30 | NP5/50/ENF152A August 2021 | Bryn Awelon, Two Sheds being Further contact made with the No further update to this
Aberdyfi used as Holiday owner in relation to the submission | committee.
Accommodation of an application in February 2022.
Awaiting response.
31 | NP5/50/ENFL262C 20-Jul-2022 8 Sea View Building painted a | Investigation ongoing and planning | No breach found — case
Terrace, Aberdyfi, | different colour history being checked. closed.
LL35 OEF
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32 | NP5/54/ENFL246 06-Apr-2022 | Capel Siloh, Bryn | Breach of Site visit undertaken. Correspondence issued
Coed Ifor, Condition 5 Correspondences issued to owner. | to owner beginning of
Rhydymain. LL40 | attached to No response received to date. October 2022.
2AN Planning
Permission
NP5/54/L246.
33 | NP5/56/ENF165 October 2020 | Land to west of Engineering works | No further contact has been made | No further update to this
A487, with the owner and further committee. Site
Pantperthog, enquiries continue. Site is continues to be
SY20 9AT monitored and no further works monitored.
have taken place.
34 | NP5/57/ENF1071E March 2021 Bryny Gwin Engineering works | Further contact made with the No further update to
Farm, Dolgellau owner in January 2022. report for this committee.
35 | NP5/57/ENFLB158D | 09-May-2022 | Stag Inn, Bridge External flue Site visit undertaken. Further correspondence
Street, Dolgellau. Correspondence issued to owner in | issued to owner.
LL40 1AU relation to the removal of the Awaiting response.
external flue. Awaiting response.
36 | NP5/58/ENF19L April 2021 Sarnfaen Farm Stationing of pods | Response to correspondence No further update, site to
Campsite, without planning received. Owner advised on intent | be monitored.
Talybont permission to co-operate and remove pods
from site. Site to be monitored.
37 | NP5/58/ENF58G November Bryn y Bwyd, Engineering Works | Response received from owners Correspondence issued
2019 Talybont and Possible Siting | and discussions are ongoing to agent. Awaiting

of Caravan/Chalet

response.
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38 | NP5/58/ENF434D February Ty'ny Pant, Stationing of Planning Contravention Notice Replies to the Planning
2021 Dyffryn Ardudwy | touring caravans served March 2022. An agent has | Contravention Notice
and untidy been appointed and replies to the have been received and
condition of land Notice expected by the 9th May reviewed.

2022. Correspondence
continues with the
owner. A further site visit
was undertaken at the
beginning of November
to assess the current
situation on the land and
further discussions are
scheduled to take place
with the Authority’s
Solicitor.

39 | NP5/58/ENF616 December Land adjacent Siting of Static Requisition for Information under Correspondence has
2018 Coed y Bachau, Caravan used for Section 330 served May 2022. been received and
Dyffryn Ardudwy | Residential Awaiting replies. currently being
Purposes assessed.
40 | NP5/62/ENF426 April 2021 Land near Plas Stationing of static No further update for this

Gwynfryn,
Llanbedr

caravan

Appeal being validated by PEDW —
awaiting further information.

committee.

23




41 | NP5/65/ENF115A October 2019 | Land at Hengwrt, | Dumping/Storage A Planning Contravention Notice Discussing replies to the
Llanelltyd of Mattresses and | has been served. Replies received | PCN with legal.
Carpets and currently being considered.
NRW prosecution
NRW have initiated prosecution proceedings have been
proceedings and a trial was due to | delayed further, with the
take place in Cardiff on the 6" June | trial now due to be heard
2022. in February 2023.
42 | NP5/70/ENF15N 11-Mar-2022 | Pant yr Onnen Stationing of
Campsite, shepherds hut and | In dialogue with agent / owner on Owner confirmed
Llangower, Bala, | use of catamaran the removal of the Shepherds Hut | removal of Hut from the
LL237BT club building as from the site. site. Site visit to be
holiday undertaken.
accommodation
43 | NP5/70/ENF81H 19-Apr-2022 | Cefn-y-Meirch, Agricultural shed Further correspondence issued to No further update for this

Rhosygwaliau.
LL23 7EY

being converted
into habitable
accommodation
and static caravan
being used as
residential
accommodation.

owner. Awaiting response.

committee.
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Cases where formal action is being considered/has been taken.

Reference Date of Location of Details of Alleged | Position at time of last Updates since last
initial Site Planning Breach | committee meeting committee meeting
complaint
or Date
observed
by
Complianc
e Officers

44 | NP2/16/ENF448 May 2017 Hendre Ddu Unauthorised Site visit undertaken on the 12th No further update to
Quarry, Cwm Quarrying and April. Unauthorised works carried report for this committee.
Pennant Track Creation out, enforcement proceedings

commenced, and a Temporary
Stop Notice has been served in
respect to the extraction of mineral
waste from slate tips and the
construction of new tracks.

The Notice ceases to have effect
on the 3rd July 2019. An
Enforcement Notice is currently
being drafted.

No further works have been carried
out. Expediency report being
undertaken in relation to the works
carried out.
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45

NP4/11/ENF337

May 2020

Hendre Rhys
Gethin, Pentre
Du, Betws y
Coed

Permanent

Residential Use of
Touring Caravan

A valid Enforcement Notice is
currently in place for this alleged
breach, whereby it requires
cessation of the residential use of
the caravan and for the caravan to
be removed. It appears that the
landowner has not complied with
the requirements of the
Enforcement Notice. Legal action
being initiated. Further
communication with landowner. No
response from landowner, matter
referred to legal. Instructions sent
to legal to commence Prosecution
proceedings.

Following positive
dialogue with the owner,
proceedings have been
adjourned until February
2022 to try and positively
resolve the matter. This
adjournment has been
extended to the end of
April 2022 and now
proceedings have been
halted while the planning
application process has
been exhausted.

A planning application for
a Rural Enterprise
Dwelling was submitted
in February 2022.
However following
concerns the applicant
did not fully meet the
tests prescribed under
Technical Advice Note 6,
the applicant has
withdrawn the
application.

Subsequently at the end
of July 2022 a further
application has been
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submitted for an
affordable dwelling and
this is now under
consideration.

46 | NP5/50/ENF562P July 2020 62 Plas Extension to A retrospective planning Application refused. Site
Panteidal, decking Area application has been received on visit to be undertaken to
Aberdyfi the 30th of June 2021 and currently | determine if
being considered. unauthorised decking
has been removed. Next
steps to be discussed
following visit.
47 | NP5/55/ENFL142A June 2017 | 3 Glandwr, Untidy Condition of | Section 215 Notice served on the Following further
Bryncrug Property 18" February 2019. No appeal has | investigations, a possible

been forthcoming, therefore the
Notice has taken effect. The Notice
must be fully complied with by the
22nd January 2020.

A recent site visit has taken place
where it was noted the Notice had
not been complied with.

A letter has been written to the
owner advising that to avoid further
proceedings they must comply with
the requirements of the Notice
imminently.

No remedial works have taken
place and prosecution proceedings
are now being considered.

A further site visit has taken place
where it was noted the

contact address has
been found.

A letter has been hand
delivered to this address
and although no one was
present at delivery, it
was confirmed the owner
of 3 Glandwr does reside
at the address provided.

No response has been
received. Therefore a
further letter has been
hand delivered to the
address in question, with
a response required
within 21 days.
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requirements of the Section 215
Notice have not been complied
with.

Prosecution proceedings to be
initiated and instructions sent to the
Authority’s Solicitor.

3 Glandwr has been
placed on Gwynedd
Council's

Empty Property
Management group
priority list.

48

NP5/57/ENF205K

May 2021

Fronolau Hotel,
Dolgellau

External Alterations
and Creation of Six
Self-Contained
Residential Units

Retrospective planning application
submitted for the external
alterations to the hotel which has
been refused.

It has become apparent the hotel
building has been sub-divided into
6 separate units. Contact made
with the owner and their agent and
a Planning Contravention Notice
has been served and responses
received.

An Enforcement Notice was served
on the 26th January 2022 for the
material change in use of the land
from a C1 use as a hotel to a C3
use, and operational development
consisting of external alterations to
create six individual self-contained
residential units comprising two 3
bedroom cottages and four 3
bedroom flats. The requirements to

An Enforcement Notice
Appeal has been lodged
and the process has
commenced with PEDW
(Planning and
Environment Decisions
Wales). The Authority’s
statement of case has
been submitted and final
comments received.

Awaiting a formal
decision from PEDW.
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comply with the Notice state to
revert the use of the Land to C1 —
hotel use.

49

NP5/58/ENF144K

December
2018

Land at Tany
Coed, Talybont

Siting of Static
Caravan used for
Residential
Purposes

Contact made with the owner of the
land. Site meeting taken place
where the siting and use of the
caravan was discussed. Owner
currently considering their options
to regularise the situation. A
Planning Contravention Notice has
been served to ascertain further
details about the use of the
caravan. Replies have been
received and currently being
assessed.

Owner has advised a
Certificate of Lawful Use
(CLEUD) application is
currently being prepared.
Over the last 12 months
no application has been
received — to consider
the expediency of
initiating formal action.

Owner has confirmed a
CLEUD application will
be submitted by the 15™
December 2022.
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Listed Building Cases

Reference

Date of
initial
complaint
or Date
observed
by
Complianc
e Officers

Location of
Site

Details of Alleged
Planning Breach

Position at time of last committee
meeting

Updates since last
committee meeting

50

NP5/54/ENFLB33M

January
2020

Nannau Hall,
Llanfachreth

Poor Condition of
Building

It has been brought to the Authority’s
attention that the lead from the roof
of the building has been removed
and that the overall condition of the
building is deteriorating rapidly.

A site visit has confirmed this.

Contact has been made with the
owner who is aware of the condition
of the building. They propose to
undertake a temporary repair to the
roof until at such time they can visit
the property and ascertain the
damage for themselves.

To date no temporary repairs have
been undertaken. The owner has
been contacted again to emphasise
the urgency of the situation. They
propose to undertake temporary
repair work until they are able to visit
and assess the extent of the work
required to the building.

As reported at the October
2021 committee the next
steps to progress Nannau
are:

Carry out a full Condition
Survey to include the interior.

Consult with a roofing
specialist.

Consider progressing the
Urgent Works Notice route
and agree what needs to be
included in this.

Continue to communicate
with the owner and advise of
the intentions of the
Authority.

Setting up a steering group to
draw in necessary
conservation/heritage advice
and maintain momentum.
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A meeting has been arranged with
CADW to discuss possible options to
safeguard Nannau Hall.

A meeting has taken place with
CADW and arrangements are being
made to undertake a condition
survey of the building. It was
anticipated this survey would take
place at the beginning of February
but this has been delayed.

An external condition survey has
been arranged for the week
commencing the 5th April 2021.

Currently in discussion with the
owner in relation to undertaking an
internal inspection at the same time.

Failure to agree for the Authority to
undertake an internal inspection, will
result in an application to the courts
for a warrant to gain entry.

Commence initial discussions
with Ecology in respect to the
potential presence of bats.

Following intervention from
legal in relation to seeking a
warrant and making contact
with the owner, they have
agreed the Authority can
carry out an internal
inspection and it is
anticipated this will take place
during the week commencing
the 21% February 2022.

External and internal
inspections have now been
undertaken. Currently in
discussion with conservation
consultants/roofing
specialists in relation to the
type of works required which
will safeguard the integrity of
the building.

Plas Nannau has been
placed on Gwynedd Council’s
Empty Property Management
group priority list.

Following the appointment of
our new Historic Environment
Planning Officer, a site
meeting is currently being
arranged with a roofing
contractor to assess what
immediate works are required
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to the roof to prevent further
water ingress into the
building. It is anticipated this
will take place in the next
month.

51 | NP5/66/ENFLB32D | November | Ty Mawr, Internal works Letter sent to the property. In dialogue with
2020 Llanfair being undertaken. | Response received and works agent/applicant with regards
discussed with the owner. Site visit to submitted invalid
to be carried out. Site visit carried application.
out. Application submitted but
invalid.
52 | NP5/69/ENFLB326A | September | Ty Gwyn, External and Contact being made with the agent No further update to this
2018 Llwyngwril internal Alterations | to ascertain whether a listed building | committee.

to a Listed Building

consent application will be
forthcoming.
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SNOWDONIA NATIONAL PARK AUTHORITY

PLANNING AND ACCESS COMMITTEE, 07 DECEMBER 2022

SECTION 106 AGREEMENTS

Rhif | Application No. Date Location Development Present Position
application
was
received
1. | NP4/11/398 07/07/2021 | Land to rear of Erection of 5 two storey affordable With Solicitors for
Medical Surgery, dwellings with associated landscaping, signing
Betws-y-Coed. access and carparking
2. | NP5/55/L140E 03/06/2021 | Capel Bethlehem, Change of use of chapel to form one 1 Draft sent to
Bryncrug. LL36 9PW | bedroomed and one 5 bedroomed applicant.
dwelling
3. | NP5/61/632 12/03/2021 | Merthyr Isaf, Hwylfa'r | Residential development of seven units, 3 | Draft sent to
Nant, Harlech. LL46 | affordable and 4 open market dwellings applicant.
2UE. comprising three pairs of semi-detached
dwelling and one detached dwelling,
formation of new vehicular access and
associated landscaping
4. | NP5/65/2B 04/03/2021 | Beudy Uchaf Hirgwm, | Conversion of barn to dwelling and Details sent to
Maes y Clawdd, associated works including installation of | solicitor to draft
Bontddu. LL40 2UR septic tank and diversion of public footpath | agreement.
5. | NP5/65/L302D 25/08/2020 | Wern y Pistyll, Conversion and extension of barn to Awaiting solicitor
Bontddu. LL40 2UP dwelling including installation of septic details from the
tank, retrospective consent for access applicant.
track to building and engineering works to
create hardstanding / parking area
around the building, temporary siting of
static caravan and construction of
compensatory bat roost.
6. | NP5/70/146A 18/08/2022 | Moel-y-Ddinas, Conversion and rebuilding of former Awaiting details from
Rhosygwaliau. dwelling to affordable local needs applicant.
dwelling together with formalising
vehicular access
7. | NP5/72/25H 22/02/22 Gwern-y-Genau, Conversion of outdoor pursuits centre into | Waiting Land Registry

Arenig, Bala.

dwelling

details from applicant

Number of applications on committee list 19 October 2022 = 7 34




APPLICATIONS SUBJECT TO A SECTION 106 AGREEMENT AND WHICH HAVE BEEN COMPLETED SINCE
PLANNING & ACCESS COMMITTEE
19 OCTOBER 2022

Application No. Location Development

APPLICATIONS SUBJECT TO A SECTION 106 AGREEMENT WHICH HAVE BEEN REFUSED, WITHDRAWN, OR
DISPOSED, OR WHERE AN AGREEMENT IS NO LONGER NECESSARY SINCE PLANNING & ACCESS
COMMITTEE 19 OCTOBER 2022

Application No. Location Development

NP5/74/482A Land by The Cemetery, Dinas Construction of affordable dwelling (Repeat application).
Mawddwy. SY20 9LL
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OUTSTANDING APPLICATIONS
WHERE MORE THAN 13 WEEKS HAVE
ELAPSED
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SNOWDONIA NATIONAL

PLANNING AND ACCESS COMM

PARK AUTHORITY

ITTEE 07 DECEMBER 2022

OUTSTANDING APPLICATIONS WHERE MORE THAN 13 WEEKS HAVE ELAPSED

In Discussion with Agent / Applicant

NP5/61/T558D 19/04/21|Former Tabernacl Chapel, High Street, Harlech. |Conversion of former car showroom & basement car parts shop to convenience
LL46 2YB store on ground and basement, creation of 2 flats on first floor (Open market)
together with the removal of existing unauthorised UPVC windows and replace
with timber slimline double-glazed windows.

NP5/65/L302D 04/03/22(Wern y Pistyll, Bontddu. LL40 2UP Conversion and extension of barn to dwelling including installation of septic tank,
retrospective consent for access track to building and engineering works to
create hardstanding/ parking area around the building, temporary siting of static
caravan and construction of compensatory bat roost.

NP5/78/91B 04/01/22|Wern Gron, Trawsfynydd. LL41 4UN Conversion and change of use of barn to form an affordable dwelling and a short
term holiday letting unit including installation of septic tank and associated
works.

Awaiting Amended Plans

NP5/58/637 18/10/21|Garages, land off A496, Dyffryn Ardudwy. LL44 |Demolition of existing garages and erection of a two-storey dwelling with

2ET associated parking and landscaping provision,

NP5/65/83A 10/08/22|Pandy Bach, Llanelltyd. LL40 2EY Installation of ground mounted 14 solar array panels within curtilage of the
property.

NP5/73/424A 28/09/20|Cilderi, Tan y Bwich. Maentwrog. LL41 3YU Erection of double garage, retrospective application for extension to curtilage,
retention of stone terracing and engineering works.

NP5/75/68B 15/09/21|Land opposite Maesteg, Pennal. SY20 9DL Erection of five affordable dwellings together with associated access, parking
and landscaping,

NP5/78/540D 27/07/22|Coed y Rhygen, Trawsfynydd. LL41 4TS Demolish existing shed and construct new agricultural building.

Awaiting Bat (and or Tree ) Survey

NP5/58/363H 04/10/21|Nant Eos, Dyffryn Ardudwy. LL44 2HX Conversion to Open Market Dwelling unit and installation of sewage
treatment plant (Repeat application),

NP5/66/156B 28/02/22|Hafod, Llandanwg. LL46 2SD Demolition of existing bungalow and garage and construction of new two storey
dormer bungalow and detached garage

Awaiting Amended Ecology Survey
INP5/65/367A | 22/03/22/|Dolfawr, Llanelltyd. LL40 2HD 3/ Construction of single storey building for use as commercial cattery.




NP5/73/PIAW197M | 08/12/21|Bryn Arms, Gellilydan. LL41 4EN Application for approval of reserved matters for the erection of a two-storey
detached building to provide 15 guest rooms as serviced holiday accommaodation
in relation to Bryn Arms

NP5/77/31J 04/07/22|Caerffynnon Hall, Talsarnau. LL47 6TA Formation of new access road,

Awaiting Details from Agent / Applicant
NP4/26/266Y 12/07/22|Zip World Fforest, Llanrwst Road, Betws y Coed. |Creation of hardstanding for the siting of seasonal containers, proposed siting of
LL24 OHX tepee for group activities, and retrospective application to retain forest coaster
pathway, forest coaster bridge, tree hopper shelter, camera kiosk, booking kiosk,
snack shack, tree safari kit-up store and shelter, tree top nets-tree houses, water
tank shed, staff rest shelter, forest slide, forest nets kit-up building, plummet kit-
up building.

NP5/52/29B 28/02/22|Ty Nant, Islaw'r Dref, Dolgellau. LL40 1TL Siting of 2 shepherds hut for use holiday accommodation.

NP5/53/576 29/11/21|Land at Bala. Proposed extension of Llyn Tegid narrow gauge railway comprising of 1200m of
railway track, installation of level crossing, erection of new station building,
ancillary engine and carriage building, signal box and associated development,

NP5/54/456A 07/06/21|Penarddwnion Fach, Pen y Main, Dolgellau. Erection of cabin to be used as rural enterprise dwelling and associated decking

LL40 2DH area, parking, access track and septic tank.
NP5/58/629 29/01/20|Land between Plas Meini & Swyn y Mor, Dyffryn |Outline permission for the erection of 2 open market and 2 affordable dwellings.
Ardudwy. LL42 2BH integral garages and formation of new vehicular access on to the A496.

NP5/61/329B 29/06/22|Hafod Wen, Harlech. LL46 2RA Erection of new single storey garden room on existing concrete slab and
associated landscape works

NP5/65/246B 04/07/22|Pen y Dalar, Llanelltyd. LL40 2HB Change of use of land to extend domestic curtilage, construction of garage and
formation of new vehicular access (Re-submission).

NP5/65/367A 22/03/22|Dolfawr, Llanelltyd. LL40 2HD Construction of single storey building for use as commercial cattery

NP5/66/281A 17/05/22|Pen y Garth Isaf, Llanbedr. LL45 2HT Construction of a new storage barn

NP5/70/83D 15/04/22|Ffynnon Gower, Llangower. LL23 7DA Construction of a timber framed cabin as holiday accommodation for disabled
people.

NP5/70/83E 03/05/22|Ffynnon Gower, Llangower. LL23 Construction of a agricultural shed.

NP5/71/269L 22/06/22|Bwch yn Uchaf, Llanuwchllyn. LL23 7DD Restructuring and upgrading of 15 existing touring unit pitches into a lower
density landscaped layout,

NP5/72/65H 01/07/22 |Plas Moel y Garnedd Caravan Park, Llanycil. Change of use of improvement grassland and redundant buildings to extend

LL23 7YG area of existing caravan park, relocation of nine pitches including associated
roads, paths and landscaping,

NP5/73/423B 29/04/22 |Y Felin Lifio, Tan y Bwlich, Maentwrog. LL41 3YU |Conversion of outbuilding into annex accommodation

NP5/74/499 06/07/22 |Land at Mynogau Plantation, Dinas Mawddwy. |Installation of a 25m lattice tower supporting 6 no. antennas, 6 no. transmission

SY20 9LX

dishes, 5 no. equipment cabinets, 1 no. meter cabinet, siting of a generator and
fuel tank, formation of a hardstanding area, formation of a 2.4m fenced
compound, construction of a gabion wall, and a GPS module.




NP5/78/572

06/07/22

Land at Mynydd Bach, Trawsfynydd. LL41 4TR

Installation of 30m high lattice tower supporting 9 no. antennas, 6 no.
transmission dishes, 6 no. equipment cabinets, 1 no. meter cabinet, together the
siting of a generator and associated fuel tank, formation of a hardstanding area,
construction of a gabion wall, and formation of a fenced compound.

Re-Consultation

NP5/52/258B 26/05/22|Car Park adjacent to Llyn Gregennan, Arthog. Installation of pay & display machine.

NP5/70/166 25/02/22|Ysgubor Esgeiriau, Rhosygwaliau. LL23 7ET Conversion and change of use of redundant farm building, access track and
installation of package treatment plant for use as short term holiday
accommodation as part of farm diversification project,

Awaiting Flood Consequences Assessment

NP5/57/1083A 29/06/22|Former Clinic , Fron Serth, Dolgellau. LL40 1PL [Change of use of former X-ray department to ambulance station including

extensions and alterations,
Further details from applicant under consideration

NP4/11/337D 29/07/22|Hendre Farm, Betws y Coed, LL24 OBN Construction of new affordable dwelling and installation of associated foul water
disposal

NP5/57/1174 27/10/21|Land adjoining Penmaen Ucha, Penmaenpool.|Construction of rural enterprise dwelling, garage, new driveway and vehicle

LL40 1YD access.

NP5/75/73D 21/10/19|Ynys, Cwrt, Pennal. SY20 9LD Conversion and alterations to existing BCF Hut to form holiday let

accommodation and installation of septic tank (Re-submission)
Awaiting HRA Approriate Assessment

NP3/12/12G 04/04/22|Plas-y-Nant, Betws Garmon. LL54 7YR Change of use from hotel (Use Class C1) to residential (Use Class C3) and
erection of two storey side extension.

NP4/11/58H 05/07/22 |Royal Oak Farmhouse, Betws-y-Coed. LL24 0AH|Change of use from domestic outbuildings into a café (Use class A3) and
associated children's soft play area,

NP5/57/558D 07/07/22|Plas y Brithdir, Dolgellau. LL40 2PW Amendment to NP5/57/558B to include alterations to roof including minor
increase in height, installation of 4 rooflights and bat house (mitigation).,
Frongoch Old Power House.

NP5/57/1167A 08/03/22(Ty'n-y-Bryn, Dolgellau. LL40 1TD Construction of two storey extension, retention of alterations to existing
access, and retention of outbuilding

NP5/58/18Z 09/05/22|Barmouth Bay Holiday Park, Ffordd Glan-|Erection of a flood defence wall to a height of 1.1 metres extending along

Mor, Talybont. LL43 2BJ the North/North-Eastern boundary of Barmouth Bay Holiday Park adjacent
to the River Ysgethin

NP5/62/423 13/07/22|Coed Hafod y Bryn, Llanbedr Alterations to existing access to Coed Hafyd y Bryn to include widening the

gaccess from 3.3m to 4.2m,




NP5/65/274H 24/03/22|Maes Hyfryd, Llanelltyd. LL40 2HF Construction of a steel framed building on existing hardstanding for the purpose
of housing agricultural machinery, animal feed and fertiliser

NP5/65/330C 24/06/22|Hafod Fach, Llanelltyd. LL40 2HB Demolish existing dwelling and construction of new dwelling, and replace septic
tank with new package treatment plant.

NP5/72/248 05/04/22|Land near Boch y Rhaidr, Arenig, Bala. LL23|Two holiday units and installation of package treatment plant

7PB
Awaiting response from Welsh Government Highways
INP4/11/ADL116K | 27/04/22|Pont y Pair Hotel, Betws y Coed. LL24 OBN |Advertisement Consent for various replacement signs to front elevation.
Awaiting Highways

NP5/50/743 06/04/22|Braich Gwyn, Aberdyfi. LL35 ORD Conversion of barn to dwelling including construction of a extension, and
installation of package treatment plant

NP5/68/100F 08/08/22|Creua, Llanfrothen. LL48 6SH Erection of single storey extension to barn, installation of 2 rooflights on existing

barn roof, construction of 4 sleeping cabins and formation of access paths, and
installation of underground sewage package treatment plant.

Total applications on list = 47

Total applications on list Committee 19 October 2022 = 45
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SNOWDONIA NATIONAL PARK AUTHORITY

PLANNING AND ACCESS COMMITTEE 07 DECEMBER 2022

DELEGATED DECISIONS

Applications Approved

Application No.

Proposed

Location

Decision Date

Case Officer

NP2/11/108C Temporary siting of catering cabin (until | Caffi Colwyn, 1 Church 10/10/22 Mr Richard Thomas
31st December 2023) Street, Beddgelert. LL55 4YA
NP2/11/710A Proposed extension to agricultural shed | Wernlas Deg, Beddgelert. 11/10/22 Mr Richard Thomas
and erection of new agricultural shed LL55 4UU
NP2/11/733 Installation of a replacement generator Pump House, Church Street, | 11/10/22 Mr Richard Thomas
mounted on a raised platform together Beddgelert
with construction of security fencing
NP2/16/LUT318 | Certificate of Lawfulness (Proposed Cwrt Isaf, Cwm Pennant, 12/10/22 Mr Richard Thomas
Use) for internal alterations to existing Garndolbenmaen. LL51 9AX
store and plant room
NP3/10/LB33J Listed Building Consent (revised) to Peny Bryn Farm, 27/09/22 Mr Richard Thomas
change part of stable and cowhouse to | Abergwyngregyn. LL33 OLA
a single bedroom dwelling, change
window to South elevation, log burner
flue penetrating roof slope on Eastern
side, drainage connection to septic tank.
New door opening within wall between
cowhouse and stable, new insulated
concrete floor with underfloor heating
system, new partition between new
bathroom and new bedroom, roof
insulation covered with plasterboard
NP3/10/LB33K | Change of use and conversion of part of | Peny Bryn Farm, 27/09/22 Mr Richard Thomas
barn, stable and cowhouse to a single Abergwyngregyn. LL33 OLA
bedroom dwelling and all associated
works
NP4/11/403 Change of use of coach drop of lay by to | Railway Station, Betws y 19/10/22 Mr Richard Thomas

catering seating area with glazed
canopy over

Coed. LL24 OAE

Po
)




8. NP4/12/99G Non-Material Amendment to Planning Pen Lan, Rowen. LL32 8YU 12/10/22 Mr Richard Thomas
Consent NP4/12/99F dated 19/10/2021
by reducing the size of the extension by
eliminating the first floor element of the
approved scheme and forming a single
storey extension
9. NP4/26/266X Change of use of land for the siting six Zip World Fforest, Llanrwst 28/09/22 Mr Richard Thomas
short-term self-catering holiday Road, Betws Y Coed, LL24
accommodation units, construction of OHX
footpaths and associated works
10. NP4/26/342 Installation of external insulation to front, | Annedd Wen, 2 Trem Y 01/11/22 Mr Richard Thomas
rear and side elevations Wyddfa, Nebo. LL26 0SY
11. NP4/29/492A Installation of all ability platform lift, 2 Maes Y Waen, 11/11/22 Mr Richard Thomas
access to adjacent pathway and Penmachno. LL24 0AZ
associated works within front garden
12. NP4/32/130B Demolition of existing dwelling and The Stables, Pen Yr Allt, 01/11/22 Mr Richard Thomas
attached existing stable/outbuilding Llanrhychwyn. LL27 0YX
together with the construction of a
replacement dwelling, conversion of
existing outbuilding to provide an annex,
construction of bat house, together with
associated works
13. NP4/32/374 Installation of external insulation to front, | 6 Bro Crafnant, Trefriw. LL27 | 01/11/22 Mr Richard Thomas
rear and side elevations 0TJ
14. NP4/32/78C Water access ramp and associated Llyn Geirionnydd, 11/11/22 Mr Richard Thomas
infrastructure Llanrhychwyn. LL27 0YX
15. NP5/50/140D Construction of pergola to side of house | Liwyn, Aberdyfi. LL35 OHR 05/10/22 Ms. Sophie Berry
16. NP5/50/705A Construction of decking in garden 35 Terrace Road, Aberdyfi, 05/10/22 Ms. Sophie Berry
LL350LU
17. NP5/50/T452C | Replace the existing single storey rear Haulfryn, Hopeland Road, 05/10/22 Ms. Sophie Berry
extension and adjacent garage with a Aberdyfi. LL35 ONH
two storey garage and first floor
workspace above and changes to the
roof structure
18. NP5/53/LB301L | Construction of single storey rear Plas yn Dre, High Street, 19/10/22 Miss Elen Hughes
extension Bala. LL23 7LU
19. NP5/53/LB301M | Listed Building Consent for internal and | Plas yn Dre, High Street, 19/10/22 Miss Elen Hughes

external alterations

Bala. LL23 7LU
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20. NP5/54/210E Retrospective application to retain two Caerynwch, Brithdir. LL40 16/11/22 Mr. Dafydd Thomas
ground source heating systems within 2RF
the curtilage of a Grade Il Listed
Building.
21. NP5/54/LB210F | Listed Building Consent to retain two Caerynwch, Brithdir. LL40 16/11/22 Mr. Dafydd Thomas
ground source heating systems within 2RF
the curtilage of a Grade Il Listed
Building
22. NP5/56/128B Replacement gauging station Gauging Station, land 21/10/22 Ms. Emma Watkins
adjacent Afon Dyfi, Dyfi
Bridge, Machynlleth. SY20
2QY
23. NP5/57/60L Removal of existing external individual Barclays Bank, Queen's 13/10/22 Mrs. Alys Tatum
signage, removal of letter box with Square, Dolgellau. LL40 1AP
existing aperture to be infilled with
stonework to match existing, removal of
1no. existing ATM light, removal of
existing ADT alarm box, removal of 1no.
existing CCTV camera, removal of dual
language branch nameplates, removal
of existing flag, removal of 1no. existing
ATM machine with existing aperture to
be infilled with stonework to match
existing, and removal of 1no existing
night safe with existing aperture to be
infilled with stonework to match existing
24. NP5/57/LB110J | Change of use of ground floor from Siop Y Bont, Bridge End, 01/11/22 Ms. Sophie Berry
former tattooing studio to provide Dolgellau, LL40 1DF
additional residential accommodation to
the dwelling on the upper floors
25. NP5/57/LB81H | Discharge Condition No.3 (Biodiversity Liwyn Residential Home, 05/10/22 Ms. Sophie Berry
enhancement scheme) attached to Bala Road, Dolgellau, LL40
Planning Consent NP5/57/LB81E dated | 2YF
07/01/2022
26. NP5/58/170B Retrospective permission for the Ty Gwyn, Dyffryn Ardudwy. 03/11/22 Mr Aled Lloyd

retention of a side extension

LL44 2BY
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27. NP5/59/522F Installation of ground mounted 5kw solar | Plas Blaenddol, Llan 26/10/22 Mr Aled Lloyd
panel array (16 panels) and 1.9kw solar | Ffestiniog. LL41 4PH
panel array (6 panels)

28. NP5/61/559B Erection of single storey rear extension | 9 Pant yr Eithin, Harlech. 09/11/22 Mr Aled Lloyd

LL46 2AA

29. NP5/61/637A Non-material amendment to Planning Beaumont, Old Llanfair Road, | 26/09/22 Mr Aled Lloyd
Consent NP5/61/637 dated 07/10/2020 | Harlech. LL46 2SS
for removal of side window

30. NP5/61/L80H Retrospective application to retain Lion Hotel, Harlech. LL46 24/10/22 Mr Aled Lloyd
raised terrace to the frontage of a main | 2SG
entrance

31. NP5/64/LB67C | Construction of new extension and link | Bryn Tudur, Llanegryn. LL36 | 03/10/22 Mrs Jane Jones
porch UA

32. NP5/64/LB67D | Listed Building Consent for construction | Bryn Tudur, Llanegryn. LL36 | 03/10/22 Mrs Jane Jones
of new extension and link porch UA

33. NP5/66/8H Demolish existing kayak store, storage | Pensarn Wharf, Llanbedr. 27/10/22 Mr Aled Lloyd
sheds, and temporary changing rooms, | LL45 2HP
rationalizing the site and erection of new
outdoor activities building. Conversion of
the existing offices building to a kayak
and equipment store

34. NP5/67/280C Construction of detached garage and Dol-Ffanog Fach, Talyllyn. 21/10/22 Ms. Emma Watkins
formation of new vehicular/pedestrian LL36 9AJ
access

35. NP5/67/47L Convert existing annexe into one Peny Bont Hotel, Tal y LIyn, | 10/11/22 Ms. Emma Watkins
holiday let cottage Tywyn. LL36 9AJ

36. NP5/67/AD95C | Advertisement Consent to display Village Hall, Abergynolwyn, 10/10/22 Mrs. Alys Tatum
interpretation panel on front elevation of | LL36 9YA
village hall

37. NP5/69/348C Vary Condition 2 of application Land adjacent to Machlud 10/11/22 Ms. Sophie Berry
NP5/69/348A (Erection of dwelling) to Haul, Liwyngwril, LL37 2JQ
substitute drawings for a revised design

38. NP5/69/411 Erection of dwelling including installation | Land adjoining The Nook, 15/11/22 Ms. Emma Watkins
of septic tank Liwyngwril. LL37 2JQ

39. NP5/70/163A Discharge of Condition No. 3 Craig yr Allt Ddu, Cwm 27/10/22 Mrs Jane Jones

(Construction Ecological Management
Plan) attached to Planning Consent
Notice NP5/70/163 dated 21/06/2022

Hirnant, Rhosygwaliau.
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40. NP5/71/488 Construction of bridge over a ford on the | Penaran Forestry Block, 27/09/22 Ms. Sophie Berry
Afon Dyfrdwy Llanuwchllyn. LL23 7UL

41. NP5/73/4N Demolition of site facilities block and Caravan Club Site, Coed y 28/09/22 Mr Aled Lloyd
erection of new site facilities building, Llwyn, Gellilydan. LL41 4EN
relocation and replacement of the calor
gas compound with the installation of
new tanks, 4No. replacement service
points, instillation of a new motorvan
waste point new dog and bike wash and
Electric vehicle charging layby

42. NP5/73/99E Construction of extension to main Cynfal Bach, Cwm Cynfal, 26/09/22 Mr Aled Lloyd
house, and demolish existing Blaenau Ffestiniog. LL41
agricultural building/store/garage and 4RA
construct new agricultural building/store
and garage

43. NP5/73/LU287K | Certificate of Lawfulness (Proposed Decommissioning Site, 26/09/22 Mr Robin Williams
Use) to reduce height of two reactor Trawsfynydd. LL41 4DT
buildings

44, NP5/74/28A Conversion of barn to holiday Pant, Llanymawddwy. SY20 | 10/11/22 Ms. Emma Watkins
accommodation 9AJ

45, NP5/77/336F Discharge part of Condition No.5 (Site Land at Cilfor, Llandecwyn. 28/09/22 Mr Aled Lloyd
Waste Management Plan, Bisecurity
Method Statement, Dust Risk
Assessment and Construction
Monitoring Methodology, and Pollution
Incident Control Plan) attached to
Planning Consent NP5/77/336B dated
24/09/2021

46. NP5/77/345 Retrospective application for the Bryn Mair, 21 High Street, 21/10/22 Mr. Dafydd Thomas
removal of a chimney Talsarnau. LL47 6TY

47. NP5/77/354 Increase height of existing lean-to, and | 9 Bryn Street, Talsarnau. 26/10/22 Mr Aled Lloyd

removal of chimney

LL47 6UD
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Applications Refused

App No. Proposed Location Reason for Refusal Case Officer
NP2/16/T413G |Non-Material Amendment to Beudy Mawr, 11/11/22 Mr Richard Thomas
approval notice NP2/16/T314E Erw Suran,
dated 08/12/2021 to include glass | Cwm Ystradllyn, | In the opinion of the Snowdonia
balustrade atop terrace wall Garndolbenmae | National Park Authority the
n, LL51 9BQ amendments are considered to be
‘material’ amendments in nature as
they will result in a visual material form
of change to the characteristics of
original planning permission and will
require the benefit of a new planning
permission
NP5/50/153B Alterations to front patio area The Exchange, | 04/10/22 Ms. Sophie Berry

including installation of bi-folding
doors, and construction of new
balconies and installation of bi-
folding doors to 1st and 2nd floors
on front elevation

4 Terrace Road,
Aberdyfi. LL35
OLP

D
(00}

The proposed first floor balcony and
changes to the fenestration on the
property would disrupt the symmetry of
the building and the balcony would
appear as an incongruous feature to its
facade and within the street scene to
the determinant of its character and
appearance and that of the
Conservation Area. The proposal
therefore conflicts with Strategic Policy
Ff and Development Policies 1 and 15
of the Eryri Local Development Plan.

No biodiversity enhancement has been
proposed as part of the application and
it therefore conflicts with Strategic
Policy D and the obligation to
incorporate biodiversity enhancement
as required by paragraph 6.4.5 of
Planning Policy Wales (Edition 11,
February 2021).




NP5/53/598B

Outline application for construction
of a dwelling

Land near
Ffynnon Beuno,
Bala. LL23 7YY

28/10/22

Owing to the proportions of the site
and indicated scale parameters, the
residential development of this site in
the manner proposed would result in a
dwelling which would appear as an
incongruous feature within the
streetscene and would not be
characteristic of the existing scale,
pattern or form of development. It
would detract from the character,
appearance and setting of the existing
dwellings and surrounding area and
have an adverse impact on the
residential amenities of no. 15 Mawnog
Fach contrary to Development Policy 1
of the adopted Eryri Local
Development Plan.

Insufficient information has been
submitted to identify and address all
potential ecological issues within the
proposed development site and of the
development upon nearby features of
acknowledged ecological importance,
namely the River Dee and Bala Special
Area of Conservation and it therefore
fails to satisfy Strategic Policy D
Natural Environment of the Eryri Local
Development Plan

Ms. Sophie Berry

NP5/58/636A

Erection of a dwelling (Affordable
local need)

Cae Wat (land
adjacent to
Swn-y-Mor),
Ffordd Glan
Mor, Talybont.
LL43 2AR

28/09/22

By reason of this application proposing
a new dwelling on a site that falls
outside of any housing development
boundary as defined in the Eryri Local
Development Plan (2016 — 2031),

Mr Aled Lloyd
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this application is to be regarded as
unwarranted development in the open
countryside and is therefore in conflict
with Eryri Local Development Plan
policies A, C, 2, G, 11, 30 and
Planning Policy Wales, Edition 11,
February 2021.

NP5/65/125D

Conversion and alteration of barn
to holiday accommodation

Beudy Gelli-
Rhydd,
Bontddu. LL40
2UA

03/11/22

The proposed conversion of the barn
to a holiday let unit has not been
sufficiently demonstrated to be part of
a rural enterprise scheme and is
therefore contrary to Development
Policy 9 ‘Conversion and change of
use of rural buildings’ of the Adopted
Eryri Local Development Plan
(February 2019) and Adopted
Supplementary Planning Guidance 8
‘Visitor Accommodation’ (January
2020)

The application site is partially within
Zone C2 of the Development Advice
Map (DAM) contained in TAN 15
where highly vulnerable development
should not be permitted. The proposal
is therefore contrary to Technical
Advice Note 15 ‘Development and
Flood Risk’ paragraph 6.2 (July 2004)
and Strategic Policy A ‘ National Park
Purposes & Sustainable Development
(criterion xiv) and Development Policy
1 ‘General Development Principles
(criterion xvi) of the Adopted Eryri
Local Development Plan (February
2019)

Ms. Emma Watkins
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Insufficient information has been
submitted to assess potential effects
on bats and where any effect will be
sufficiently avoided or mitigated. The
proposal is therefore contrary to
Development Policy 1 ‘General
Development Principles’ (criterion v) of
the Adopted Eryri Local Development
Plan (February 2019)

Insufficient information has been
submitted to provide a sufficient basis
for an assessment to be made of the
risks of pollution to the water
environment arising from the
development. The proposal is
therefore contrary to Development
Policy 1 ‘General Development
Principles’ (criterion xi) of the Adopted
Eryri Local Development Plan
(February 2019)

Insufficient information has been
submitted to demonstrate how any
impacts on the adjacent Pen Llyn a’r
Sarnau Special Area of Conservation
(SAC) will be managed. There is
insufficient information relating to how
foul drainage arrangements for the
proposed holiday let will impact on the
SAC as required under Regulation 63
of the Conservation of Habitats and
Species Regulations 2017. The
proposal is therefore contrary to
Strategic Policy D ‘Natural
Environment’ of the Adopted Eryri
Local Development Plan (February
2019).
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ITEM NO. 7

MEETING Planning & Access Committee
DATE 7t December 2022
TITLE Supreme Court Decision: Hillside Parks Ltd v Snowdonia

National Park Authority

REPORT BY Director of Planning & Land Management

PURPOSE Summary of a recent decision by the Supreme Court at Hillside,
Aberdyfi, along with any implications for Eryri

1. Background

2. Some Members will be aware of a court case which the National Park Authority have
been involved in for many years in relation to a historical planning permission for 401
houses in Aberdyfi on a site called Hillside. This has now finally reached its conclusion
following a judgement by the Supreme Court on 2™ November — and this is Appended in
Appendix 1.

3. The development to which this decision relates is a planning permission granted by the
then Meirioneth County Council in 1967 for 401 houses. The site has developed
sporadically and very slowly over several decades, and there are now 41 dwellings
completed through various subsequent permissions on the site, the most recent one
approved in 2011. None of the 41 houses were in line with the original masterplan
approved in 1967, and were all granted as separate planning permissions in their own
right. The fundamental legal question at the heart of this case was whether the
developer was entitled to carry out further development at Hillside pursuant to the 1967
permission - or whether, as the Authority believed, development carried out in
accordance with other permissions has had the effect that the 1967 permission can no
longer be relied upon.

4. A Plan of the site which was used in the Authority’s proof of evidence is found in
Appendix 2, which provides an overview of the planning history of the site — and this is
overlaid against the 1967 permission. As you can see, the developer had taken a
fragmented approach to developing the site over a period of many years.
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10.

11.

12.

13.

The issues relating to this site were further complicated by a high court case in 1987
which reached a conclusion to the effect that the 1967 permission may lawfully be
completed at any time in the future.

Issues Leading to the 2019 Court Proceedings

The developer approached the Authority in 2016 regarding plans to develop the site.
There was correspondence between compliance officers and the developer in 2017
when it was noticed that engineering works were taking place on the site, which
appeared to relate to undertaking further development on the site. There was also
correspondence relating to the site in the context of the review of the LDP that was also
taking place at the time. Officers raised concerns about the validity of the original
permission with the developer at this stage — and as stated in Para 3 above, were of the
view that the developer could not rely on the original 1967 permission due to the extent
of the divergence from it over the years.

The developer took the issue to the High Court in 2019.
High Court Judgement

The trial took place at the High Court on the 4t September 2019 before HHJ Keyser QC.
He dismissed the developer’s claim. The judge approached the issues by first considering
whether an earlier High Court judgement on the site in 1987 was wrong in law to decide
that the remainder of the development permitted by the 1967 permission could lawfully
be completed at any time in the future. He concluded that the 1987 judgement had not
been wrong in law to reach that conclusion on the basis that the additional planning
permissions granted before 1987 were all variations of the 1967 permission. The judge
considered that in these circumstances he did not need to decide whether the Authority
is bound by the 1987 judgement as a matter of res judicata. Res judicata prevents a
party from re-litigating any claim or defence (or issue) already litigated.

Critically, however, he went on to hold that, as a result of the physical alterations to the
land which have taken place since 1987, it is now physically impossible to complete the
development fully in accordance with the 1967 permission, and that this has the
consequence that further development under that permission would be unlawful.

Court of Appeal
The developer appealed this decision and the matter was heard at the Court of Appeal in

October 2020, and the Court of Appeal dismissed this appeal as reported to the Planning
Committee in November 2020.
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Supreme Court

When the Court of Appeal decision was reported to the Planning Committee, it was
hoped that this would have been the end of proceedings. However, the developer took
the matter further by taking it to the Supreme Court, which was heard on the 4% July
2022, with the judgement being handed out in October 2022.

The Supreme Court concluded that the High Court and Court of Appeal were right to
hold that the 1967 permission was a permission to carry out a single scheme of
development on the Hillside site and cannot be construed as separately permitting
particular parts of the scheme to be built alongside development on the site authorised
by independent permissions. Therefore, that development is inconsistent with the 1967
permission and has had the effect that it is physically impossible to develop the site in
accordance with the Master Plan approved by the 1967 permission (as subsequently
modified down to 1987). Furthermore, other development has been carried out for
which the developer has failed to show that any planning permission was obtained. This
development also makes it physically impossible to develop the site in accordance with
the Master Plan approved by the 1967 permission. On this basis the Supreme Court also
dismissed this appeal.

Now that this case has been heard in the final court of appeal, | can safely conclude this
time that this is the definitive conclusion for this historical development.

Implications of the Supreme Court decision on the Hillside, Aberdyfi site

The fundamental outcome is that 1967 planning permission for 401 dwellings on the
Hillside site no longer stands — and there is effectively no extant residential planning
permission on the site.

With regard to enforcement implications on the site, it is probably worth noting 3 issues:

a) There do not appear to be any enforcement issues on the various planning
permission which have been developed over the years on the site;

b) A small number of properties appear to have been developed without separate
planning permission, but also not in compliance with the 1967 permission. These
properties due to the length of time that they have been there, will be immune from
any enforcement action.

c) Finally, engineering activity has taken place in recent years on parts of the Hillside
site which have yet to obtain any separate planning permission. Officers will now
visit the site and ascertain the expediency of taking any enforcement action on such
engineering operations.
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The Aberdyfi development boundary was consulted during the short form review of the
LDP which was ultimately adopted in February 2019. This development boundary was
drawn tightly along the eastern side of Aberdyfi, and the majority of the Hillside site falls
outside this. Therefore, there is no support in principle for further development on the
land that falls outside this development boundary. There is very little development
potential within the development boundary in this part of the town. Any potential
development must, of course, proceed in line with current LDP policies which includes
33% affordable local housing on sites of 3 dwellings or more.

Members will be aware that the review of the LDP will commence next year, and all
development boundaries are subject to amendments. Aberdyfi will be assessed as will
all of Eryri’s settlements in this case.

Implications of the Supreme Court on the wider development industry

There has been widespread interest by planners, planning lawyers and the
housebuilding industry in general throughout the UK on the implications of the Supreme
Court’s judgement on Aberdyfi. The UK planning system has not historically had a clear
and obvious way of amending existing planning permissions (which may be part of the
reason this case ended up in the Supreme Court). Historically, developers have amended
larger housing permission by the use of ‘drop in’ planning permissions. This basically
means dropping in a smaller application within a larger permission to slightly amend the
layout, house type, estate road and so on. There were fears among the development
industry that such ‘drop ins” would no longer be possible following this decision.
However, this is not the case — and the judgement is very clear on this. Paragraph 74 of
the judgement explains this:

“....But although this feature of the planning legislation means that developers may face
practical hurdles, the problems should not be exaggerated. Despite the limited power to
amend an existing planning permission, there is no reason why an approved
development scheme cannot be modified by an appropriately framed additional planning
permission which covers the whole site and includes the necessary modifications. The
position then would be that the developer has two permissions in relation to the whole
site, with different terms, and is entitled to proceed under the second....(para 74, Hillside
Parks Ltd v Snowdonia National Park Authority)

For the purposes of this report, | don’t need to expand on the above any further, other
than to say that it is indeed possible to vary existing developments, although
undoubtedly greater care is now needed than was the case in the past in pursuing such
changes. There is a wealth of articles written on this in the professional press, should
Members wish to go into detail!
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Resource Implications of the Process

Each time the Hillside case was taken further up the Court system, our legal costs
increased — including the potential to pay costs on behalf of the claimant. The Authority
will be relieved of not having to pay such costs, and our Solicitor is now pursuing costs
back from the claimant. | won’t refer to any specific figures in this report as there is an
active process on-going which | do not want to prejudice.

Conclusion

This report summarises the long process that culminated in the Supreme Court’s
conclusion that the 1967 planning permission for 401 houses at Hillside, Aberdyfi cannot
now be completed. The only actions immediately outstanding upon the Authority will be
to pursue any costs incurred by the Authority, as well assess whether it is expedient to
pursue any enforcement action on the small part of the site that engineering operations
too place in about 2016.

| should take this opportunity to thank Gwion Lewis, KC of King’s Chambers who
represented the Authority at all 3 stages of the judicial process, in addition to Charles
Felgate of Geldards who were the instructing solicitors. The Authority staff also played a
key role in this process, including Iwan Jones, Corporate Services Director; Siwan Lyall,
Solicitor; Jane Jones, Planning Manager; Rebeca Jones, Planning Policy Manager (who
has now left the Authority); and Liz Jenkins, GIS Manager.

Recommendation:
For Members to note the content of the report and appended decision.
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Appendix 1: Supreme Court Judgement
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Appendix 2 — Site Layout
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ITEM NO. 7.0 - APPENDIX 1

Michaelmas Term
[2022] UKSC 30
On appeal from: [2020] EWCA Civ 1440

JUDGMENT

Hillside Parks Ltd (Appellant) v Snowdonia National
Park Authority (Respondent)

before

Lord Reed, President
Lord Briggs
Lord Sales

Lord Leggatt
Lady Rose

JUDGMENT GIVEN ON
2 November 2022

Heard on 4 July 2022
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Appellant
Charles Banner KC
Robin Green
Matthew Finn
(Instructed by Aaron & Partners LLP (Chester))

Respondent
Gwion Lewis KC
(Instructed by Geldards LLP (Cardiff))
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LORD SALES AND LORD LEGGATT (with whom Lord Reed, Lord Briggs, and Lady
Rose agree):

1. This appeal raises issues of importance in planning law about the relationship
between successive grants of planning permission for development on the same land
and, in particular, about the effect of implementing one planning permission on
another planning permission relating to the same site.

The factual background

2. The site to which the appeal relates is known as “Balkan Hill” and comprises
around 29 acres of land near Aberdyfi in the Snowdonia National Park. In January
1967 the local planning authority granted full planning permission for the
development of 401 dwellings on the Balkan Hill site in accordance with a detailed
plan referred to as the “Master Plan”. The Master Plan showed the proposed
location of each house and the layout of a road system for the estate. It is the
current status of this planning permission (“the 1967 permission”) which is in dispute
in this case.

3. The ownership of the Balkan Hill site has changed twice since the 1967
permission was granted. The current owner is the appellant, Hillside Parks Limited,
which acquired the site in 1988. The identity of the local planning authority has also
changed over the years. It is now Snowdonia National Park Authority, the respondent
to this appeal. Nothing turns on these changes and we will refer without distinction
to the appellant or whoever owned the site at any given time as “the Developer” and
to the respondent or whichever body was the local planning authority at any given
time as “the Authority”.

4. The progress of development at the Balkan Hill site can best be described as
glacial. In the period of more than half a century since the 1967 permission was
granted, only 41 houses have been built. None of these houses has been built in
accordance with the Master Plan. The Developer has applied for and been granted a
series of additional planning permissions permitting development which has taken
place on parts of the site. The question which now arises is whether the Developer is
entitled to carry out further development at the Balkan Hill site pursuant to the 1967
permission; or whether, as the Authority contends, development carried out in
accordance with other permissions has had the effect that the Developer cannot now
rely on the 1967 permission.

Page 3
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5. The validity of the 1967 permission was previously the subject of litigation
which was decided in favour of the Developer in 1987. The present proceedings are
largely concerned with events since then, but it is necessary to say something by way
of background about earlier events.

Development between 1967 and 1987

6. From the outset, the Developer ran into difficulties. Work was carried out to
construct short sections of road to give access to the south of the site in accordance
with the Master Plan. However, excavation to lay the foundations for the first two
houses to be built revealed that they were sited on an old quarry which caused a
problem with the ground level. Accordingly, the Developer applied for planning
permission to build the houses in a slightly different position from that shown on the
Master Plan and to alter their design in some respects. This permission was granted
in April 1967.

7. Thereafter development proceeded very slowly indeed. By 1985 only 19
dwellings had been built, all on the very southernmost part of the site. None of these
dwellings was built in accordance with the Master Plan and in some cases the
departure from it was substantial. All the dwellings constructed were the subject of
specific planning permissions granted by the Authority, of which there are said to
have been eight in total.

Drake J’s judgment

8. In 1985 a dispute arose about whether the 1967 permission remained valid.
The permission had been granted subject to just one specified condition, namely,
“agreement being reached on water supply before any work is carried out”. The
Authority contended that this condition had never been fulfilled, with the result that
such development as was carried out was unlawful; and that, as no lawful
development was begun within the statutory time limit, the 1967 permission had
lapsed so that no development could now lawfully take place under it. The Developer
disputed this and brought proceedings in the High Court to establish that the
development permitted by the 1967 permission had been lawfully begun within the
time limit and could lawfully be continued.

9. The action came to trial before Drake J. In his (unreported) judgment given on
9 July 1987, the judge found that the condition requiring agreement on the water
supply had been fulfilled for such development as had already taken place on the
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Balkan Hill site and was capable of being satisfied in relation to further development
so long as the prior agreement of the responsible water supply authority was
obtained. The judge also found that the development permitted by the 1967
permission had been begun by what he found to be the relevant deadline of 1 April
1974, since long before that date the Developer had constructed sections of road
and a number of buildings. The judge considered that, although these buildings had
been the subject of individual grants of planning permission, each such permission
was “merely a variation” of the 1967 permission. He also expressed the view that
“the Master Plan remains in force, and if the development is allowed to progress
further it can be completed substantially in accordance with the Master Plan”. The
judge’s decision was embodied in declarations, which included a declaration that the
development permitted by the 1967 permission had been begun and “may lawfully
be completed at any time in the future”.

10. At the trial before Drake J, the Authority did not make any argument such as it
makes in these proceedings that the 1967 permission had become incapable of
implementation as a result of departures from the Master Plan. Nor does any
consideration appear to have been given to how as a matter of legal analysis the
variations of the 1967 permission had been achieved given that the planning
legislation did not at that time give the local planning authority power to make any
change to a planning permission previously granted. (Even now, as we discuss below,
the power to amend a planning permission is very limited.)

Development after 1987

11.  Since Drake J's judgment was given, the further development which has taken
place on the Balkan Hill site has, as before, departed from the Master Plan. This
further development has all been in the north-west part of the site. Not only do the
positions, configurations and sizes of the houses built differ significantly from the
Master Plan, but an estate road has been constructed which runs over land on which
several houses are sited in the Master Plan; in addition, houses and some garages
have been built on land across which one of the main internal estate roads shown in
the Master Plan was to run. As previously, the Developer applied for a series of
specific planning permissions for development which departed from the Master Plan.
Some of the permissions granted describe the permission as a “variation” of the
1967 permission but some do not use that or any similar term. In total, eight such
permissions have been granted by the Authority since 1987. It will be necessary to
return to some of them in greater detail later in this judgment, but in summary
(listed in the order in which the applications were made) they are as follows:
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(i) Permission granted on 27 June 1996 for the erection of one
dwellinghouse as a “variation” to the 1967 permission (“permission A”).

(ii) Permission granted on 20 June 1997 for the erection of two terraces
forming one attached dwelling, six apartment units and 8 garages with
apartments over, as a “variation” to the 1967 permission (“permission B”).

(iii)  Permission granted on 18 September 2000 for the erection of a two
storey detached dwellinghouse and garage on “Plot 5” of the site (“permission
C”). This permission has not been implemented.

(iv)  Permission granted on 4 March 2005 for the erection of a two storey
dwelling and detached garage on “Plot 17” of the site (“permission D”).

(v) Permission granted on 24 August 2004 for the erection of five detached
houses and five garages as a “variation” to the 1967 permission (“permission
E”).

(vi)  Permission granted on 25 August 2005 for the erection of a detached
dwelling on “Plot 3 of Phase 1” of the site (“permission F”). This permission
was not implemented and was superseded by permission H below.

(vii)  Permission granted on 20 May 2009 for the construction of three pairs
of dwellings (“permission G”). Although not apparent on the face of the
permission, the proposed location of these dwellings was on part of the land
which was the subject of permission E.

(viii) Permission granted on 5 January 2011 for the erection of one dwelling
on “Plot 3” of the site (“permission H”). This permission superseded
permission F.

With the exception of permissions C and F, we understand that all these

planning permissions have been implemented.
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The present proceedings

13.  In May 2017 the Authority wrote to the Developer asserting that it was now
impossible to implement the 1967 permission further and requiring the Developer
immediately to stop all works at the Balkan Hill site until the planning situation had
been regularised.

14.  After correspondence including an exchange of counsel’s opinions had failed
to resolve the issue, the Developer brought these proceedings seeking declarations
that the Authority was bound by Drake J's judgment to treat the 1967 permission as
valid as a matter of res judicata; and that in any event the 1967 permission remains
valid and may be carried on to completion.

15.  The trial took place before HHJ Keyser QC sitting as a judge of the High Court.
He refused to grant the declarations sought and dismissed the Developer’s claim: see
[2019] EWHC 2587 (QB). The judge approached the issues by first considering
whether Drake J was wrong in law to decide that the remainder of the development
permitted by the 1967 permission could lawfully be completed at any time in the
future. He concluded that Drake J had not been wrong in law to reach that
conclusion on the basis that the additional planning permissions granted before 1987
were all variations of the 1967 permission. The judge considered that in these
circumstances he did not need to decide whether the Authority is bound by Drake J's
declarations as a matter of res judicata. He went on, however, to hold that, as a
result of the physical alterations to the land which have taken place since 1987, it is
now physically impossible to complete the development fully in accordance with the
1967 permission, and that this has the consequence that further development under
that permission would be unlawful.

16. The Developer appealed. For reasons given by Singh LJ with whom David
Richards and Nicola Davies LJJ agreed, the Court of Appeal dismissed the appeal:
[2020] EWCA Civ 1440. In essence they did so on the basis that the judge was
entitled to conclude that, in the light of factual developments since the judgment of
Drake Jin 1987, it is no longer possible to implement the 1967 permission. In those
circumstances the res judicata issue did not arise.

This appeal

17.  This court granted the Developer permission to appeal on the issue of
whether any further development may lawfully be carried out under the 1967
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permission, but not on the res judicata issue. The Authority does not now seek to
argue that the 1967 permission became incapable of implementation as a result of
anything that happened before Drake J’'s judgment in 1987. Nor does it seek to
impeach anything that Drake J decided. We therefore proceed on the footing that
the individual permissions granted before 1987 operated as what were, in their
effect, variations of the 1967 permission, as Drake J held. On this appeal it is not
necessary or relevant to consider whether Drake J's view of the effect of those
permissions was correct. We are concerned only with the effect of the additional
permissions granted after Drake J's judgment was given in 1987 and the further
development which has taken place since then.

18.  Judge Keyser accepted (at para 62 of his judgment) that much of the Balkan
Hill site is unaffected by this further development, in the sense that it would still be
physically possible to build houses and roads on much of the site which conform to
the Master Plan. The Developer contends that, on a correct legal analysis, further
development on these vacant parts of the site may still lawfully be carried out
pursuant to the 1967 permission and that the courts below were wrong to hold
otherwise. Before considering the Developer’s arguments for this contention, we
draw attention to some central features of the legal framework.

The planning legislation

19.  Planning control is a creature of legislation. The main elements of the
statutory scheme remain the same as they were when first introduced across
England and Wales by the Town and Country Planning Act 1947. The principal Act is
now the Town and Country Planning Act 1990 (the “1990 Act”). By section 57 of the
1990 Act, planning permission is required for the carrying out of any development of
land. The term “development” is defined in section 55(1) to mean “the carrying out
of building, engineering, mining or other operations in, on, over or under land, or the
making of any material change in the use of any buildings or other land”. In this case
we are concerned with the former type of development (operational development)
and not with change in use.

20. A planning permission is simply a permission to develop land and does not
itself impose any obligation to carry out development for which permission is given.
Under section 70(1) of the 1990 Act a local planning authority may, however, grant
planning permission subject to such conditions as they think fit (which may include
entry into planning obligations enforceable under section 106 of the 1990 Act). There
is a statutory condition that the development to which the permission relates must
be begun within a specified period. Provided, however, that the development is
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begun within this period, there is no time limit for completing it, unless a completion
notice is served under section 94 of the 1990 Act.

21.  Afundamental feature of planning permission is that it runs with the land.
Section 75(1) of the 1990 Act states that “any grant of planning permission ... to
develop land shall (except in so far as the permission otherwise provides) enure for
the benefit of the land and of all persons for the time being interested in it.”

Powers to vary a planning permission

22.  We have mentioned that under the planning legislation a local planning
authority has only limited powers to vary a planning permission after it has been
granted. The relevant statutory powers are as follows.

23.  Section 73 of the 1990 Act gives the local planning authority a power to
dispense with or vary conditions subject to which a planning permission was granted.
However, this power cannot be used to change the description of the development:
Finney v Welsh Ministers [2019] EWCA Civ 1868; [2020] PT&R 455.

24.  Section 96A of the 1990 Act, added in 2009, provides that:

“(1) A local planning authority may make a change to any
planning permission ... relating to land in their area if they
are satisfied that the change is not material.”

What qualifies as a non-material change is not defined but is left to the judgment of
the local planning authority, subject only to a requirement in subsection (2) to “have
regard to the effect of the change, together with any previous changes made under
this section, on the planning permission ... as originally granted.” (We mention in
passing that the Developer does not rely on section 96A or suggest that permission H
- the only planning permission relating to the Balkan Hill site granted after section
96A came into force - was an exercise of this power.)

25.  In addition, clause 98 of the Levelling-Up and Regeneration Bill currently
before Parliament will, if enacted, insert a new section 73B into the 1990 Act giving
the local planning authority power to grant a planning permission that varies an
existing permission but only if the local planning authority is satisfied that “its effect
will not be substantially different from that of the existing permission”.
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Interpreting a planning permission

26.  The scope of a planning permission depends on the terms of the document
recording the grant. As with any legal document, its interpretation is a matter of law
for the court. Recent decisions of this court have made it clear that planning
permissions are to be interpreted according to the same general principles that apply
in English law to the interpretation of any other document that has legal effect. The
exercise is an objective one, concerned not with what the maker of the document
subjectively intended or wanted to convey but with what a reasonable reader would
understand the words used, considered in their particular context, to mean: see
Trump International Golf Club Scotland Ltd v Scottish Ministers [2016] 1 WLR 85,
paras 33-34 (Lord Hodge) and para 53 (Lord Carnwath); Lambeth London Borough
Council v Secretary of State for Housing, Communities and Local Government [2019] 1
WLR 4317, paras 15-19.

27. Differences in the nature of legal documents do, however, affect the scope of
the contextual material to which regard may be had in interpreting the text. Because
a planning permission is not personal to the applicant and enures for the benefit of
the land, it cannot be assumed that the holder of the permission will be aware of all
the background facts known to the person who applied for it. Furthermore, a
planning permission is a public document on which third parties are entitled to rely.
These characteristics dictate that the meaning of the document should be
ascertainable from the document itself, other public documents to which it refers
such as the planning application and plans and drawings submitted with the
application, and physical inspection of the land to which it relates. The reasonable
reader of the permission cannot be expected to have regard to other material such
as correspondence passing between the parties. See eg Slough Estates v Slough
Borough Council (No 2) [1971] AC 959, 962 (Lord Reid); Trump International Golf
Club, para 33 (Lord Hodge). In this case, we are concerned with grants of full planning
permission, in relation to which it is to be expected that a reasonable reader would
understand that the detailed plans submitted with the application have particular
significance: Barnett v Secretary of State for Communities and Local Government
[2008] EWHC 1601 (Admin), [2009] JPL 243, para 24 (Sullivan J); affirmed [2009]
EWCA Civ 476, [2009] JPL 1597, paras 17-22 (Keene LJ); R Harwood, Planning
Permission (2016), para 28.9.

Inconsistent planning permissions

28.  As counsel for the Developer have emphasised in their submissions, the

planning legislation is intended to operate as a comprehensive code. There is,

however, no provision of the legislation which regulates the situation where two or
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more planning permissions granted for development on the same site are, or are
claimed to be, mutually inconsistent. The courts have therefore had to work out the
principles to be applied.

The Pilkington case

29. The leading case is the decision of a three judge Divisional Court in Pilkington
v Secretary of State for the Environment [1973] 1 WLR 1527. The facts were that the
owner of a plot of land was granted planning permission to build a bungalow on the
plot. After the bungalow was built, he discovered an earlier planning permission
granted to the previous owner to build a bungalow on a different part of the same
plot of land. The description of the development in the earlier permission and the
relevant plan showed that it was contemplated that the rest of the plot would be
used as a smallholding. The question was whether the landowner could lawfully build
another bungalow in the location specified in the earlier permission. The Divisional
Court held that he could not.

30. Lord Widgery CJ (with whose judgment Bridge and May JJ agreed) pointed out
that a landowner “is entitled to make any number of applications for planning
permission which his fancy dictates,” even though they may be mutually inconsistent
with one another. The landowner may wish, for example, to “test the market” by
putting in applications for alternative schemes before deciding which one to
implement. In general, it is the duty of the local planning authority to regard each
application as a proposal for a separate and independent development and to
consider the application on its own merits. In saying this, Lord Widgery expressly set
to one side cases “where one application deliberately and expressly refers to or
incorporates another” (p 1531).

31. Where two separate applications are granted in respect of the same site, one
of them is then implemented, and the question then arises - as it did in the Pilkington
case - whether it is lawful to carry out the development contemplated by the other
permission, Lord Widgery stated the test as being “whether it is possible to carry out
the development proposed in that second permission, having regard to that which
was done or authorised to be done under the permission which has been
implemented” (p 1532B). Applying this test, the Divisional Court held that, having
regard to what had been built pursuant to the later permission, the development
contemplated by the earlier planning permission could not be carried out. This was
because the development contemplated by that permission was not simply the
building of a bungalow, but “the building of a bungalow in a particular site as
ancillary to the smallholding which was to occupy the rest of the site” (p 1532D).
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32. The Pilkington case has been approved and followed on numerous occasions,
including in several decisions of the Court of Appeal: see eg Hoveringham Gravels Ltd
v Chiltern District Council (1977) 35 P & CR 295; Durham County Council v Secretary of
State for the Environment (1989) 60 P & CR 507; and Staffordshire County Council v
NGR Land Developments Ltd [2002] EWCA Civ 856; [2003] JPL 56. The Authority
contends, and the courts below held, that the present case is one where, on a
straightforward application of the Pilkington test, development carried out under
later permissions granted after 1987 has rendered the 1967 permission incapable of
further implementation.

The Developer’s case

33.  Onthis appeal counsel for the Developer seek to distinguish the Pilkington
case in three (alternative) ways. First, they submit that the principle for which the
case is authority is, or is analogous to, a principle of abandonment whereby the right
to develop land in accordance with a planning permission will be lost if a landowner
acts in a way which would lead a reasonable person to conclude that the right has
been abandoned. That test, they say, is not satisfied in the present case. Second,
they submit that (unless it expressly says otherwise) a planning permission, such as
the 1967 permission, for the construction of multiple buildings is properly
interpreted as permitting the construction of any sub-set of these buildings, and
there is no reason why the landowner cannot combine such development on parts of
the site with development on other parts of the site authorised by other planning
permissions. The third argument advanced is that, even if the 1967 permission is not
severable in this way, each of the additional permissions implemented since 1987 is
to be construed as, in substance, a variation of the 1967 permission, in the same way
as Drake J found was the effect of the individual permissions granted before 1987.
Hence the 1967 permission, as varied, remains valid and capable of further
implementation.

No principle of abandonment

34. We consider first the Developer’s argument that the decision in the Pilkington
case should be analysed as resting on a principle of abandonment. Counsel for the
Developer submit that the two planning permissions at issue in the Pilkington case
were plainly irreconcilable so that Mr Pilkington had a choice between implementing
one or the other. His conduct in building the first bungalow on the site would have
led a reasonable person to assume that he had abandoned the right to implement
the other planning permission. They submit that this analysis in terms of
abandonment has the merit of keeping judicial gloss on the legislative code to a
minimum. The second step in the argument is to contend that in this case the
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conduct of the Developer in carrying out building operations authorised by the
additional permissions granted after 1987 would not have led a reasonable person to
conclude that the Developer had abandoned the 1967 permission.

35. We do not accept that the decision in the Pilkington case can be explained on
the basis of a principle of abandonment, nor indeed that there is any principle in
planning law whereby a planning permission can be abandoned.

36. Inthe first place, this explanation is directly contrary to the court’s reasoning
in the Pilkington case. Lord Widgery said in terms, at p 1532H:

“My views on this matter are not based on any election on
the part of Mr Pilkington; they are not based on any
abandonment of an earlier permission ... | base my decision
on the physical impossibility of carrying out that which was
authorised in [the earlier planning permission].”

37.  More fundamentally, the suggested explanation is also inconsistent with the
decision of the House of Lords in Pioneer Aggregates (UK) Ltd v Secretary of State for
the Environment [1985] AC 132. In that case the House of Lords unanimously held
that there is no principle, and no room for any principle, in planning law whereby a
planning permission may be extinguished by abandonment. Lord Scarman, with
whom the other members of the appellate committee agreed, gave two main
reasons for this conclusion. The primary reason was that Parliament has provided a
comprehensive code of planning control and the courts should not introduce into
planning law principles or rules derived from private law unless expressly authorised
by Parliament or necessary to give effect to the purpose of the legislation (pp 140H-
141C). From what is now section 75(1) of the 1990 Act (quoted at para 21 above)
Lord Scarman derived the “clear implication” that “only the statute or the terms of
the planning permission itself can stop the permission enuring for the benefit of the
land and of all persons for the time being interested therein” (p 141G-H). Introducing
a doctrine of abandonment into planning law would be inconsistent with this, as it
would allow the land to lose the benefit of a planning permission by a means not
provided for either by the legislation or by the terms of the planning permission
itself. It can therefore be seen that the Developer’s assertion that recognising a
principle of abandonment would avoid an impermissible judicial gloss on the
legislative code is misplaced. It was precisely because it would involve such an
impermissible gloss that the House of Lords decided that no such principle may
properly be imported into planning law.
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38. Secondly, Lord Scarman emphasised that the existence or otherwise of a valid
planning permission should be capable of ascertainment by inspection of the
planning register and of the land in question. That follows from the nature of
planning permission as running with the land and as affecting third parties.
Introducing a doctrine of abandonment, not provided for in the planning legislation,
would be inconsistent with this requirement of public accessibility. As Lord Scarman
observed, at p 139E, if such a doctrine were recognised:

“The planning permission would be entered in a public
register; but not so its abandonment. Nor would it be
possible by inspection of the land to discover whether the
permission had been abandoned, for the absence of
implementation of a planning permission is no evidence
that a valid permission does not exist.”

39. Lord Scarman discussed the Pilkington case as one of a number of judicial
decisions which, “upon first sight and before analysis, might seem to suggest that
there is room in the planning law for a principle, or an exception, allowing the
extinguishment of a planning permission by abandonment” (p 143A-B). Counsel for
the Developers have sought to rely on this discussion as indicating that the Pilkington
case may be regarded as establishing an exception to the general rule that a planning
permission cannot be extinguished by abandonment. Lord Scarman went on,
however, to explain why, on analysis, the Pilkington decision - which he described as
“certainly a common sense decision, and, in my judgment, correct in law” - was not
based on a concept of abandonment (see pp 144G-145C). Rather, its rationale was
that the building of the first bungalow had “destroyed” the smallholding and made
the development authorised by the earlier planning permission incapable of
implementation. Lord Scarman was satisfied that there was, or need be, no
uncertainty arising from the application of this principle:

“Both planning permissions will be on a public register:
examination of their terms combined with an inspection of
the land will suffice to reveal whether development has
been carried out which renders one or other of the
planning permissions incapable of implementation.”

40. Counsel for the Developer have not argued that this court should depart from
the decision of the House of Lords in Pioneer Aggregates nor made any criticism of
Lord Scarman’s reasoning. We would endorse that reasoning, which also confirms
that the correct explanation of the Pilkington case is, just as Lord Widgery stated,
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that the development carried out in building a bungalow under the later permission
had rendered the earlier planning permission incapable of implementation.

The Pilkington principle

41. The principle underlying the Pilkington case can be analysed further. In the
passage of his judgment quoted at para 36 above Lord Widgery said that his decision
was based on the “physical impossibility” of carrying out what was authorised by the
unimplemented planning permission; and elsewhere in his judgment he used the
phrase “practical possibility” (see p 1532C). Two points arise from this. First, it is
important to recognise that the test of physical impossibility applies to the whole site
covered by the unimplemented planning permission, and not just the part of the site
on which the landowner now wishes to build. Thus, in the Pilkington case, as pointed
out in later cases, it remained perfectly possible to build a bungalow in the position
authorised by the earlier, unimplemented planning permission, as that part of the
site remained vacant. The reason why it was not physically possible to carry out the
development authorised by the earlier permission was that the proposal for which
permission was granted involved using the rest of the land as a smallholding and this
could not be achieved when part of that land was occupied by the first bungalow:
see R v Arfon Borough Council C Ex p Walton Commercial Group Ltd [1997] JPL 237,
Staffordshire County Council v NGR Land Developments Ltd [2002] EWCA Civ 856;
[2003] JPL 56, para 56; and R (on the application of Robert Hitchins Ltd) v
Worcestershire County Council [2015] EWCA Civ 1060; [2016] JPL 373, para 42.

42. A second point to note concerns Lord Widgery’s formulation of the relevant
test (in the passage quoted at para 31 above) as “whether it is possible to carry out
the development proposed in that second permission, having regard to that which
was done or authorised to be done under the permission which has been
implemented” (emphasis added). The words “or authorised to be done” ought, we
think, to have been omitted as they are not consistent with the ratio of the decision.

43.  On the facts of the Pilkington case the planning permission which had already
been implemented included a condition that the bungalow built in accordance with
that permission should be “the only dwelling to be erected” on the plot. Lord
Widgery, however, specifically stated that his decision did not in any way depend on
the fact that building the second bungalow would be a breach of this condition (see p
1532H). What mattered, as he made clear, was whether it was physically possible to
carry out the development authorised by the terms of the unimplemented
permission. That depends upon (a) the terms of the unimplemented permission and
(b) what works have actually been done. It would not make sense to have regard to
the terms of the permission under which development has already taken place, as a
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central theme of the judgment is that mere inconsistency between the two
permissions does not prevent the second permission from being implemented. What
must be shown is that development in fact carried out makes it impossible to
implement the second permission in accordance with its terms.

44. This pointis illustrated by Prestige Homes (Southern) Ltd v Secretary of State
for the Environment and Shepway DC (1992) 64 PCR 502, where a house had been
built pursuant to a planning permission which was subject to a condition that the
existing trees on the site should be retained. The question then arose whether a
separate planning permission to build a house on part of the site (which did not
include the land on which a house had already been built but did include some of the
trees) was capable of being implemented. The local planning authority argued that it
could not be implemented because the house contemplated by the second
permission could not be built without felling some of the trees on the site, which
would be contrary to the terms of the first permission. Mr Malcolm Spence QC,
sitting as a Deputy Judge, held that this objection was misplaced. Applying the
reasoning in the Pilkington case, all that mattered was that there was no physical
impossibility in carrying out the development authorised by the second permission,
which there was not. The Pilkington case did not decide that mere incompatibility
with the terms of another permission already implemented has the consequence
that a permission which is capable of being implemented is of no effect. This decision
was approved and similar reasoning applied by the Court of Appeal in Staffordshire
County Council v NGR Land Developments Ltd [2002] EWCA Civ 856; [2003] JPL 56.

45. Inessence, the principle illustrated by the Pilkington case is that a planning
permission does not authorise development if and when, as a result of physical
alteration of the land to which the permission relates, it becomes physically
impossible to carry out the development for which the permission was granted
(without a further grant of planning permission). Unlike a doctrine of abandonment,
this principle is consistent with the legislative code. Indeed, as Lord Scarman
observed in Pioneer Aggregates at p 145C, it serves to “strengthen and support the
planning control imposed by the legislation”. Where the test of physical impossibility
is met, the reason why further development carried out in reliance on the permission
is unlawful is simply that the development is not authorised by the terms of the
permission, with the result that it does not comply with section 57(1).

Multi-unit developments

46. Inthe Pilkington case the planning permission which Mr Pilkington wanted to

implement was for the construction of only a single dwelling. By contrast, in the

present case the 1967 permission authorised the construction of 401 dwellings along
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with an internal road network on a large site covering some 29 acres of land. Where
a planning permission is granted for the development of a site, such as a housing
estate, comprising multiple units, it is a question of interpretation whether the
permission authorises a number of independent acts of development, each of which
is separately permitted by it, or whether it is to be construed as a permission for a
single scheme which cannot be disaggregated in this way. Counsel for the Developer
submit that (in the absence of some clear contrary indication) the former
interpretation is to be preferred, as it gives developers a necessary degree of
flexibility about which parts of the approved scheme they build and when. They
contend that the 1967 permission ought to be interpreted in this way as giving a
freestanding permission to construct each element of the Master Plan. If this
interpretation is correct, the ability to carry out any particular element of the Master
Plan does not depend on whether it is still physically possible to develop other parts
of the site in the manner authorised by the 1967 permission. The development that
has taken place since 1987 would therefore not preclude further reliance on the
1967 permission in relation to parts of the Balkan Hill site which have not yet been
developed.

The Lucas case

47.  Insupport of their contention that a planning permission for a multi-unit
development is properly interpreted as severable into a set of discrete permissions
to construct each individual element of the scheme (however exactly these elements
are individuated), counsel for the Developer rely on the decision and reasoning of
Winn Jin F Lucas & Sons Ltd v Dorking and Horley Rural District Council (1964) 17 P &
CR 116. The facts of that case were that a developer was granted planning
permission in 1952 to develop a plot of land by building a cul-de-sac off a lane, with
seven pairs of semi-detached houses on each side of the cul-de-sac. No construction
work was at that stage carried out. In 1957 the developer was granted planning
permission to develop the same plot by building six detached houses facing the lane
with long, narrow curtilages at their backs. Two of these detached houses were built,
making it physically impossible to build one of the two rows of houses contemplated
by the 1952 planning permission. The developer nevertheless decided to build the
cul-de-sac and the 14 houses on the other side of it, relying on that permission. Winn
J granted a declaration that this development was lawful.

48. Inhis judgment Winn J recognised that the local planning authority, in
granting the 1952 planning permission, may have wanted to achieve “a well-laid-out,
symmetrical, balanced housing estate” (p 116). However, he treated this as a matter
of motivation only, and not as affecting the correct interpretation of the permission.
He accepted the developer’s argument that the 1952 permission was properly to be
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regarded as comprising separate permissions to erect each of the houses shown on a
plan which had accompanied the application. That meant that it authorised the
developer to build the 14 houses that it wished to build even though it was now
physically impossible to achieve the overall layout contemplated by the 1952
permission.

49. That was on its face an improbable meaning to give to the 1952 planning
permission. Winn J did not refer to any term of that permission which required it to
be interpreted in such a way. In the absence of such a term, we cannot see how the
planning authority, by granting the 1952 planning permission, could reasonably be
taken to have authorised the developer to mix and match building whichever of the
28 houses it chose with other buildings constructed on the site as part of an entirely
different and inconsistent scheme of development. Yet this was treated as being the
effect of the 1952 planning permission. Nothing mentioned in the judgment justifies
such a conclusion and we think it clear that the case was wrongly decided.

50. The aspect of the case which Winn J left out of account in his analysis is that
planning permission for a multi-unit development is applied for and is granted for
that development as an integrated whole. In deciding whether to grant the
permission, the local planning authority will generally have had to consider, and may
be taken to have considered, a range of factors relevant to the proposed
development taken as a whole, including matters such as the total number of
buildings proposed to be constructed, the overall layout and physical appearance of
the proposed development, the infrastructure required, its sustainability in planning
terms and whether the public benefits of the proposed development as a whole
outweigh any planning objections. In granting permission for such a scheme, the
planning authority cannot be taken (absent some clear contrary indication) to have
authorised the developer to combine building only part of the proposed
development with building something different from and inconsistent with the
approved scheme on another part of the site. Therefore, it is not correct to interpret
such a planning permission as severable, as Winn J did.

51. It appears that Winn J was led to a wrong conclusion from the way the case
was argued. The alternative interpretation to the one he accepted was presented as
being that the 1952 planning permission was conditional upon completion of the
whole scheme of development covered by the permission. Winn J understandably
rejected that suggestion, observing (at p 117) that:

“[it] cannot have [been] intended to leave individual

owners of separate plots comprised in the contemplated

total housing scheme dependent upon completion of the
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whole of the scheme by the original developer, or by some
purchaser from him, so that they would be vulnerable,
were the whole scheme not completed, separately to
enforcement procedure which might deprive them of their
houses and of the money which they would have invested
in those houses ...”

Later in his judgment (at pp 117-118) the judge further emphasised the practical
difficulties that would arise if the validity of the planning permission depended “as a
condition precedent or subsequent on the completion of the whole project in
contemplation of which the permission was granted”.

52. The reasons for rejecting such an interpretation are compelling. Section 57(1)
requires that planning permission is required for the carrying out of any
development of land, so a grant of planning permission has to be effective from the
time when the development commences. When permission is granted for a multi-
unit development, the permission authorises each stage of that development for so
long as it remains practically feasible for the whole development to be implemented.
The statute itself imposes no condition precedent or subsequent that the
authorisation granted be implemented in full. Where the earlier stages of the
development are carried out in accordance with the planning permission which has
been granted, the development so carried out complies with the requirement in
section 57(1) and hence is lawful. In the context of this statutory regime, it would
make no sense to grant planning permission for the construction of a multi-unit
development conditional upon completion of the whole scheme, whether as a
condition precedent or subsequent.

53.  If completion of the whole scheme was a condition precedent to the
permission, it would never be permissible to begin development. Treating
completion of the whole as a condition subsequent, such that failure to complete the
whole scheme would retrospectively remove permission for what had been built,
would be almost equally unworkable. It would create intolerable uncertainty and
potential unfairness, not least for parties who purchased completed units. Unless the
condition subsequent was precisely defined, it would also be unclear when or
whether it would apply in a situation where, for example, the developer ran out of
money or simply decided to stop construction work but it remained physically
possible to complete the development. Parliament cannot have intended accrued
property rights to be made vulnerable to enforcement action taken under the
Planning Acts in such circumstances, and the terms in which section 57(1) is cast do
not lend any support to such an interpretation.
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54.  The reasons given by Winn J were good reasons to conclude that, if the
developer had constructed the cul-de-sac and the 14 houses on one side of it while
the rest of the site remained vacant, such development would have been permitted
by the 1952 planning permission whether or not the other 14 houses were
subsequently built. It did not follow, however, that the local planning authority had
authorised the developer to construct the cul-de-sac and the 14 houses in a situation
where two detached houses had already been built on part of the site in accordance
with a mutually inconsistent scheme.

55. The analytical error made in the Lucas case was to fail to distinguish between
two significantly different propositions. The first is that, from a spatial point of view,
a planning permission to develop a plot of land is not severable into separate
permissions applicable to discrete parts of the site. The second is that, from a
temporal point of view, development authorised by a planning permission is only
authorised if the whole of the development is carried out. The rejection of the
second proposition does not undermine the first.

The Sage case

56. An argument made on behalf of the Authority in the courts below involved a
similar error to that made in the Lucas case, albeit that the Authority sought to draw
the opposite conclusion from that drawn by Winn J. The Authority argued that if a
proposed development is not or cannot be completed fully in accordance with any
planning permission under which it is carried out, the whole development will be
unlawful. This is a version of the condition subsequent analysis which Winn J rightly
rejected.

57. Insupport of this argument, counsel for the Authority relied on Sage v
Secretary of State for the Environment, Transport and the Regions [2003] UKHL 22;
[2003] 1 WLR 983, a decision of the House of Lords, and the reference made to that
case in Singh v Secretary of State for Communities & Local Government [2010] EWHC
1621 (Admin).

58. Section 171B(1) of the 1990 Act imposes a time limit of four years for taking
enforcement action where building operations have been carried out without
planning permission. Time runs from the date when “the operations were
substantially completed”. In Sage an enforcement notice was served in relation to a
building which had been partly constructed and for which no planning permission
had been granted. No building work had been carried out during the previous four
years. The developer argued that the relevant question was when those operations
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which amounted to a breach of planning control had been “substantially completed”
and that, as the building operations that remained to be done were not operations
which, by themselves, required planning permission, they should be left out of
account. It followed that all the relevant operations had been completed more than
four years previously so that the planning authority was out of time in serving the
enforcement notice.

59. The House of Lords rejected this argument. They held that, in applying section
171B(1), regard should be had to the totality of the operations which the developer
originally contemplated and intended to carry out: the relevant question was
whether these had been substantially completed. Viewed in this way, on the findings
made by the planning inspector in that case, the operations had not been
substantially completed and the time limit for taking enforcement action had
therefore not expired.

60. Inthe course of his speech (with which the other law lords agreed) Lord
Hobhouse referred to what he called the “holistic approach” of planning law and
said, at para 23:

“As counsel for Mr Sage accepted, if a building operation is
not carried out ... fully in accordance with the permission,
the whole operation is unlawful. She contrasted that with a
case where the building has been completed but is then
altered or improved ...” (emphasis in original)

In Singh, para 20, Hickinbottom J took this to mean that:

“reflecting the holistic structure of the planning regime, for
a development to be lawful it must be carried out fully in
accordance with any final permission under which it is
done, failing which the whole development is unlawful ...”
(emphasis in original)

It followed, he thought, that where some parts of a development are physically
incapable of being implemented, or completed, then the whole development
becomes unlawful (para 25).

61. Counsel for the Authority submitted to the Court of Appeal that this “holistic
approach” entails that if development for which planning permission has been
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granted cannot be completed because of the impact of operations carried out under
another permission, then it is not only subsequent development but all development
carried out in reliance on the original permission that is unlawful, including any such
development that has already taken place. The Court of Appeal noted, at para 68,
that, if correct, this “would have the consequence that there could be enforcement
action, and potentially criminal liability, in relation to the development that has
already taken place, even though it was at the time apparently in accordance with a
valid planning permission.” That would indeed be a most unreasonable result, but
the Court of Appeal preferred to express no view on whether the analysis is correct,
saying that the question did not need to be decided.

62. Itisimportant to recognise that in the Sage case no planning permission had
been granted for any of the building operations carried out. The remarks of Lord
Hobhouse about carrying out an operation fully in accordance with a planning
permission were therefore obiter. The ratio of the decision is that, for the purpose of
section 171B(1) of the 1990 Act, building operations carried out without planning
permission are not substantially completed until construction of the whole building
contemplated by the landowner is substantially completed. It was the requirement
to have regard for this purpose to the whole of the development contemplated by
the landowner which was characterised as a “holistic approach”.

63. Itis unclear exactly what counsel for Mr Sage accepted, as recorded by Lord
Hobhouse in the passage quoted at para 60 above. If the concession was that, in
carrying out a building operation, any deviation from the planning permission
automatically renders everything built unlawful, we doubt that this can be correct,
even in relation to a single building. A case comment in the Journal of Planning Law
on the later case of R (on the application of Robert Hitchins Ltd) v Worcestershire
County Council [2016] JPL 373, 387, refers to authorities where failure to conform
exactly to a planning permission has been held not to prevent some development
having taken place under the permission. If, alternatively, the concession was that
failure to complete a building operation for which planning permission has been
granted renders the whole operation including any development carried out
unlawful, then this certainly cannot be supported. Even in relation to a single
building, if construction stops when the building has been only partly built, the
remedy of the local planning authority, as mentioned earlier, is to serve a completion
notice under section 94 of the 1990 Act. Moreover, even when such a notice is
served, failure to complete the development within the required period only
invalidates the planning permission going forward: see Cardiff City Council v National
Assembly for Wales and Malik [2006] EWHC 1412 (Admin); [2007] 1 P & CR 9. Section
95(5) specifically provides that, although the planning permission becomes invalid at
the expiration of the period specified in the notice, this “shall not affect any
permission so far as development carried out under it before the end of [that period]
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is concerned.” This provision presupposes that the planning permission authorises
each step of development taken in the course of its implementation.

64. The reference made in Singh to the remarks of Lord Hobhouse was, in our
view, misplaced but was also unnecessary and irrelevant to the result. Singh involved
a straightforward application of the Pilkington principle. Construction of an extension
at the back of the claimant’s house for which planning permission had been granted
had been commenced within the statutory time limit. But a planning inspector found
that it had since become physically impossible to complete the development in
accordance with the permission because of the impact of work done under another
permission to construct a new house alongside the existing house. Seeking to
complete the development relying on the earlier permission would therefore be
unlawful. Hickinbottom J refused an application to quash the inspector’s decision,
holding that the inspector had correctly interpreted and applied the law on
“impossibility”. Although the judge referred in the passages mentioned at para 60
above to the “whole development” becoming unlawful, it seems clear from paras 19
and 20 of his judgment that he had in mind only “subsequent development” and was
not intending to suggest that the development initially carried out under the
permission had been rendered retrospectively unlawful. He would have been wrong
to do so.

65. In any event, neither of these cases was concerned with a multi-unit
development. An attempt to read across the remarks of Lord Hobhouse to such a
context was made in the Robert Hitchins case, where two successive planning
permissions had been granted in almost identical terms to develop a site with up to
200 dwellings. The only difference was that the first permission was subject to a
planning obligation to make a financial contribution towards transport services
whereas the second permission, granted at a later date, was not. The developer had
begun the development under the first permission and had paid the first instalment
of the transport contribution which had fallen due before the second permission was
granted. The developer then claimed to have switched horses and completed the
development under the second permission. The judge found that the developer was
entitled to act and had acted in this way, with the result that no further instalments
of the transport contribution were payable. An appeal against that decision was
dismissed.

66. One of the grounds of appeal was that the judge ought to have concluded,
applying what Lord Hobhouse said in Sage, that because the building operations had
been partly carried out under the first permission, they could not be carried out fully
in accordance with the second permission, with the consequence that any operations
carried out under that permission were unlawful. The Court of Appeal rejected that
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argument. Amongst other reasons for doing so, Richards LJ pointed out, at para 49,
that, if the argument were correct:

“it would mean ... that if planning permission was granted
for 200 houses of which 150 were progressively built out in
accordance with the plans and were occupied, all the
dwellings so built and occupied would be unlawful unless
and until the remaining 50 dwellings were built, even if the
150 were all individually in accordance with the plans and
there was no breach of any condition of the permission.
That proposition is unsupported by authority and cannot in
my view be right.”

We agree.

67. On proper analysis, the developer was able to proceed to implement the
second permission, since the partial development carried out pursuant to the first
permission was compatible with doing so. No difficulty arose from the Pilkington
principle. The decision and analysis in the Robert Hitchins case reflect the established
position that any number of planning permissions can be granted in respect of the
same land and a developer is free to choose which one it implements, so long as it
can do so and does so in accordance with its terms.

68. In summary, failure or inability to complete a project for which planning
permission has been granted does not make development carried out pursuant to
the permission unlawful. But (in the absence of clear express provision making it
severable) a planning permission is not to be construed as authorising further
development if at any stage compliance with the permission becomes physically
impossible.

Departures must be material

69. The Pilkington principle should not be pressed too far. Rightly in our view, the
Authority has not argued on this appeal that the continuing authority of a planning
permission is dependent on exact compliance with the permission such that any
departure from the permitted scheme, however minor, has the result that no further
development is authorised unless and until exact compliance is achieved or the
permission is varied. That would be an unduly rigid and unrealistic approach to adopt
and, for that reason, would generally be an unreasonable construction to put on the
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document recording the grant of planning permission — all the more so where the
permission is for a large multi-unit development. The ordinary presumption must be
that a departure will have this effect only if it is material in the context of the scheme
as a whole: see Lever Finance Ltd v Westminster (City) London Borough Council
[1971] 1 QB 222, 230. What is or is not material is plainly a matter of fact and degree.

70.  Thereis no inconsistency here with section 96A of the 1990 Act (referred to at
para 24 above). If the planning authority makes a change to a planning permission
under section 96A because satisfied that the change is not material, this will have the
benefit for the landowner that it can be certain that the altered pattern of
development is indeed within the scope of the permission. It could not afterwards be
said that there has been any departure at all from the scheme for which permission
has been granted. If, on the other hand, the landowner alters the pattern of
development in an immaterial way without first obtaining a variation under section
96A, it does not follow that the development must be treated as unauthorised by the
original, unvaried permission. In such a case the landowner will simply be more
exposed to possible arguments in later enforcement proceedings that the change
was in fact material, which would then have to be decided by a planning inspector or
a court. That has always been the position under the planning legislation, including
before section 96A was added to give the facility to amend a permission.

Conclusion on multi-unit developments

71. We agree with the view expressed by the Court of Appeal in this case that
where, as here, a planning permission is granted for the development of a site, such
as a housing estate, comprising multiple units, it is unlikely to be the correct
interpretation of the permission that it is severable: see [2020] EWCA Civ 1440, para
90. That is for the reasons given in para 50 above.

72.  The scheme for development of the Balkan Hill site on the Master Plan which
was the subject of the 1967 permission seems to us to be a paradigm instance of
such an integrated scheme which cannot be severed into component parts. It follows
that carrying out under an independent planning permission on any part of the
Balkan Hill site development which departed in a material way from that scheme
would make it physically impossible and hence unlawful to carry out any further
development under the 1967 permission.
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The “variation” argument

73.  The Developer’s third argument, on which the appellant’s leading counsel,
Charles Banner KC, put most emphasis in his oral submissions, seeks to avoid this
conclusion by asserting that the development on the Balkan Hill site since 1987 has
been carried out under planning permissions which were not independent of the
1967 permission. Rather, he submitted, these permissions were intended to operate
along with the 1967 permission by authorising what were, in effect, local variations
of the original development scheme on particular parts of the site while leaving the
1967 permission otherwise unaffected. Mr Banner pointed out that in the Pilkington
case Lord Widgery excluded from the scope of the court’s decision cases where one
planning application expressly refers to or incorporates another (see para 30 above).
He submitted that the post-1987 permissions are all of this kind as they refer either
specifically or by clear implication to the 1967 permission and must therefore be
read with it. Mr Banner also submitted that it would cause serious practical
inconvenience if a developer who, when carrying out a large development,
encounters a local difficulty or wishes for other reasons to depart from the approved
scheme in one particular area of the site cannot obtain permission to do so without
losing the benefit of the original permission and having to apply for a fresh planning
permission for the remaining development on other parts of the site.

74.  Inourview, that is indeed the legal position where, as here, a developer has
been granted a full planning permission for one entire scheme and wishes to depart
from it in a material way. It is a consequence of the very limited powers that a local
planning authority currently has to make changes to an existing planning permission.
But although this feature of the planning legislation means that developers may face
practical hurdles, the problems should not be exaggerated. Despite the limited
power to amend an existing planning permission, there is no reason why an
approved development scheme cannot be modified by an appropriately framed
additional planning permission which covers the whole site and includes the
necessary modifications. The position then would be that the developer has two
permissions in relation to the whole site, with different terms, and is entitled to
proceed under the second.

75.  The Authority has argued that, because the planning legislation does not
confer any power on a local planning authority to make a material change to an
existing planning permission, a later planning permission cannot have the effect of
modifying in any material way the development scheme authorised by an earlier
permission.
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76.  The trial judge, HHJ Keyser QC, did not find this argument persuasive and nor
do we. We agree with him that, although there cannot strictly be a variation of a
planning permission (save as mentioned in paras 24 above), there is “no reason why
a grant of permission might not, on its true construction, authorise development in
accordance with an earlier permission (eg the Master Plan) but with specified
modifications”: para 48. That seems to us to be how, at least prima facie, a planning
permission described as a “variation” of an earlier planning permission would
reasonably be understood. The legal analysis which best gives effect to the expressed
intention is to construe the permission described as a “variation” as a permission to
carry out the development described in the original permission as modified to
accommodate the development specifically authorised by the new permission (and
as modified by any previous such “variations”). However, if an application for a
permission described as a “variation” is properly to be analysed in this way,
ordinarily it would have to be accompanied by a plan which showed how the
proposed new permission incorporated the changes indicated into a coherent design
for the whole site. Mere use of the “variation” label by itself is not sufficient to show
how the new permission ought properly to be interpreted, when read as a whole and
having regard to the relevant context.

77. Where an application for a variation of a previous permission is properly to be
regarded as an application for a fresh permission for the whole site, this may of
course mean that the application is required to be accompanied by certain
documentation relevant to the whole site, such as an environmental impact
assessment. Where the variation is comparatively minor and circumstances have not
changed, it may be possible to re-use or update such documentation submitted in
support of the application for the previous permission. Whether this is possible or
not will depend upon the particular circumstances.

The effect of the post-1987 permissions

78.  Each of the additional planning permissions granted after 1987 (listed at para
11 above) states that the Authority hereby permits the development briefly
described in the permission notice “in accordance with the plans and application
submitted to the Authority”. To ascertain the effect and precise scope of the
permission, it would therefore be relevant to examine the plans and application
submitted to the Authority by the Developer. However, the Developer did not put in
evidence in these proceedings any of the relevant plans and applications. The court
was provided only with the permission notices themselves, the Master Plan, plans
showing the development built on the Balkan Hill site as at July 1987 and when these
proceedings were begun in 2019, and selected correspondence between the parties.
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79. The absence of the planning applications and accompanying plans is explained
by the fact that in the courts below the Developer’s case was presented at a high
level of generality. The Developer argued that there were no material differences
between the pre-1987 additional permissions (some of which were expressed to be
“variations” of the 1967 permission and some of which were not) and the post-1987
additional permissions; and that, as Drake J decided that the pre-1987 additional
permissions were variations of the 1967 permission, the same must be true of the
later permissions. So far as appears from the skeleton arguments and judgments in
the courts below, no attempt was made to examine and construe the post-1987
permissions individually.

80. The attempt to extrapolate from Drake J’'s acceptance that the pre-1987
additional permissions were in some way lawful variations the conclusion that the
post-1987 additional permissions must be regarded as variations (in the sense of new
permissions granted for development of the whole site with relevant changes) is,
however, untenable. The fact that Drake J's judgment is to be taken as conclusive in
relation to matters as they stood in 1987 cannot prevent the Authority from
disputing, as it does, the meaning and effect of permissions which did not yet exist
when that judgment was given. It is for the Developer to make good the contention
that the additional planning permissions granted after 1987 are properly to be
construed as modifying the original development scheme rather than as independent
permissions. In his oral argument in this court Mr Banner KC sought to do this by
addressing each of the individual post-1987 permissions.

The permissions described as “variations”

81. Of the six post-1987 planning permissions listed at para 11 above which have
been implemented, three (permissions A, B and E) are expressed on their face to be
“variations” of the original 1967 permission. However, the development which took
place under each of them is substantially at variance from what was shown in the
Master Plan. Without sight of the applications or evidence that they were
accompanied by plans of the kind referred to in para 76 above, it cannot be said that
these permissions authorised a new development scheme for the whole site. A
reasonable reader would have understood them to relate only to specific sites within
the Balkan Hill area.

82. The position is clearer still in relation to the other three permissions (D, G and
H) since they were not stated to be “variations” of the 1967 permission.
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The permissions referring to plot numbers

83. In each of permissions D and H the brief description of the development in the
permission notice referred to a specified plot number in “Hillside Park”. It is an
agreed fact that these references were to plot numbers used in the original Master
Plan to which the 1967 permission related. The Developer contends that this would
convey to the reasonable reader that the permission was intended to authorise a
localised modification of the Master Plan so as to permit the development described
in the permission on the particular plot referred to while leaving the 1967 permission
otherwise intact.

84.  We cannot accept this submission. Although the copies of the original Master
Plan provided to the court do not contain plot numbers, we accept based on the
parties’ agreement that the locations of the plots of land to which permissions D and
H relate were identified by reference to the original Master Plan. That only shows,
however, that the Master Plan was used for the purpose of geographical reference:
in effect as a map. It does not mean that either of permissions D or H was intended
to modify the scheme shown in the Master Plan rather than to permit a discrete
development on the specified part of the site. That might have been a proper
inference to draw if the application had been accompanied by a plan, which the
Authority approved, showing how the proposed development on the plot concerned
would fit with the scheme shown on the Master Plan, as a coherent integrated
whole. However, the Developer has not put in evidence any such plan nor suggested
that any such plan exists. All the indications are that the plans submitted when
applying for permissions D, G and H showed only the proposed development on the
land in question and did not attempt to integrate the proposed development with
the development shown in the Master Plan. So, for example, no attempt appears to
have been made to indicate how the roads shown on the plans for these additional
permissions would be linked to the road network shown on the Master Plan.

85.  Mr Banner KC submitted that a reasonable reader, aware of the planning
history of the Balkan Hill site, would not understand permissions D and H to build a
few houses on particular plots to be intended to operate at the expense of the
original permission granted for a major scheme to construct 401 dwellings which was
being rolled out across the Balkan Hill site. He suggested that to interpret
permissions D and H as having that effect would be unreal.

86. We are not persuaded by this submission for two reasons. First, it is wrong to
assume that the previous planning history of the site is relevant to the interpretation
of these permissions. As explained in the Pilkington case (see para 30 above), it is the
duty of the local planning authority to regard every application for planning
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permission, unless it refers to an earlier permission, as a proposal for a separate and
independent development and to consider the application on its own merits. The
reader of a planning permission should accordingly assume that the application has
been dealt with in this way. Hence a planning permission should be regarded as a
self-contained permission for an independent development unless it says otherwise.

87. Second, even if regard is had to the previous planning history of the Balkan
Hill site, it does not support the suggestion that the Developer was rolling out across
the site the scheme for a development of 401 dwellings authorised by the 1967
permission. As noted at the beginning of this judgment, none of the houses built on
the site has been built in accordance with the Master Plan and some of the
departures from it have been substantial. An objective observer who looked at the
planning history in 2005 when permission D was granted, or in 2011 when
permission H was granted, would therefore see a pattern of development
significantly different from that authorised by the 1967 permission and would see
that every house built in the 40 years since it was granted had been built in
accordance with a subsequent specific planning permission. There was nothing in
this history which showed that the Developer still intended to carry out any
development in accordance with the 1967 permission. Moreover, it would have been
clear that the development carried out pursuant to the additional permissions
granted since 1987 meant that the Master Plan for the 1967 permission could not be
implemented according to its terms and no alternative updated version of it had
been filed in support of the applications for those permissions. Nor was there any
evidence that any of the additional documents to be expected in relation to a fresh
application for permission for a development of the whole site (see para 77 above)
had been filed.

88.  On the material available we are therefore unable to construe permissions D
and H as modifying the development scheme authorised by the 1967 permission. A
reasonable reader of those permissions would understand that they related solely to
the specific limited areas of land to which they applied. It follows that the
development carried out under these permissions, by departing in material ways
from the Master Plan, made it impossible for the Developer thereafter to carry out
development in accordance with the 1967 permission.

Permission G

89. The last of the additional permissions granted after 1987 which has been
implemented is permission G. This was not expressed to be a variation of the 1967
permission nor did the permission notice even refer to a plot number on the Master
Plan. The development for which the permission was granted is described in the
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permission notice as: “Full application for construction of 3 pairs of dwellings, Land
at Hillside Park, Aberdyfi.” Again, there is no evidence that the application for this

permission was accompanied by a revised version of the Master Plan showing how
the development would form part of an integrated development of the whole site.

90. Noreasonable person would, in our view, interpret this permission as
intended to authorise a local variation of the scheme authorised by the 1967
permission on the basis set out above rather than as an independent permission
applicable only to the specific site to which it relates. The proposed development is
mutually inconsistent with the 1967 scheme. The easternmost pair of dwellings
constructed pursuant to permission G is sited across an estate road which in the
Master Plan served as an access route to the entire northern part of the site. Instead
of that access road, a road has been built which is designed to serve only as a
communal private road giving access to the eight dwellings authorised by
permissions E and G. For good measure, this local road cuts across the site of a
building shown on the Master Plan.

91. Again, we have not seen the plans and application submitted to the Authority
but there is no evidence that any plan was submitted which sought to integrate the
proposed development with the development shown on the Master Plan. Nor is
there any evidence that the application was accompanied by the additional
documents to be expected if it had been intended to be for a fresh permission
relating to the whole site. It follows that carrying out the development authorised by
permission G has made it physically impossible to carry out the development
authorised by the 1967 permission.

92. The Developer sought to avoid this conclusion by relying on a letter from the
Authority to the Developer dated 10 October 2008. The first paragraph of this letter
indicates that it was written in response to a request for the Authority to approve a
plan to construct two pairs of attached houses on part of the site covered by
permission E as “minor amendments” to the 1967 permission. The letter then states:

“The situation is that [permission E] for 5 detached
dwellings and 5 garages supersedes the 1967 permission.
As [permission E] has been commenced, that is not the
extant permission on this part of Hillside Park. Therefore, |
cannot treat the submission for the two pairs of attached
houses as an amendment to the 1967 permission.
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For your information, | agree with you that the 1967
permission has been proven to be ‘A full permission which
could be implemented in its entirety without the need to
obtain any further planning permission or planning
approval of details’. This means that it is only that exact
permission as approved that can be implemented without
the submission of further applications. ... For the avoidance
of doubt, once a variation to the 1967 permission is
approved and commenced, then the 1967 permission on
that part of the site ceases to be valid.”

93. Permission G does not refer to this letter. Indeed, the letter - which was
written several months before the application was submitted on 7 April 2009 -
appears to relate to an earlier proposal for development which was not the proposal
for which permission was ultimately sought and granted. Thus, the letter refers to
“two pairs of attached houses” rather than the “construction of 3 pairs of dwellings”
described in permission G. For the reasons given in para 27 above, we see no
justification for treating this letter as part of the context to which a reasonable
reader would have regard in interpreting permission G.

94. For good measure we would add that, even if regard is had to the letter, it
does not assist the Developer. It specifically rejects a request to treat the proposed
development as an amendment to the 1967 permission and expresses the view that
permission E had superseded the 1967 permission and was the extant permission on
that part of the Balkan Hill site. The letter gave no assurance that carrying out the
proposed development would be compatible with further implementation of the
1967 permission on other parts of the site. Even if such an opinion had been
expressed by the Authority, we do not see how it could as a matter of law affect the
correct interpretation of permission G - all the more so in view of the fact that the
location of the easternmost pair of houses built under permission G (which may not
even have been one of the two pairs of houses referred to in the letter) directly
conflicts with Master Plan.

95. The difficulties for the Developer’s case do not end there. The plan produced
by the Authority for the purpose of these proceedings showing the buildings
constructed on the Balkan Hill site as at 2019 depicts, immediately to the east of the
houses authorised by permission B, a terrace of six houses and a block of garages
built on land not covered by any of the additional permissions. These buildings do
not accord with the Master Plan. The houses encroach on the site of one the main
estate roads shown on the Master Plan and the garages have been built directly
across the site of that road. There is no suggestion on the plan that this development
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was authorised by any additional permission, let alone one that could be said to
operate as a “variation” of the 1967 permission. At the end of the hearing we
accordingly asked the parties to provide clarification of the status of these buildings.

96. Documents subsequently provided to the court include a drawing number
97/3/A1/1 dated February 1997 (the “1997 drawing”), submitted with the planning
application for permission B. This shows the two terraces of houses which were the
subject of permission B but not the further terrace of six houses and garages which
have been built on land to the east of that plot. The first reference in the documents
provided to us to those further buildings is in a letter from the Developer’s architect
to a development control officer at the Authority dated 23 May 2004, some seven
years later. This letter states that the “approved Phase 1 lay out, as you know,
provides for six attached houses linked together. Units 18 to 23.” The “approved
Phase 1” layout referred to in this letter, which now includes the six attached houses
numbered 18 to 23, is shown in an amended version of the 1997 drawing which
indicates that it was “Amended Jan 2000”.

97. The letter dated 23 May 2004 went on to say that, in order to improve this
lay-out, it had been revised to provide for three separate pairs of attached houses
providing landscaped spaces between each pair of houses instead of six attached
houses, and also to make provision for garages. It appears from some further
correspondence that the proposed revised layout was not approved by the
development officer. The Developer then went ahead and built a terrace of six
attached houses (“units 18-23") as shown on the 1997 drawing as amended in
January 2000.

98. The Developer submits that it is to be inferred from this correspondence that
the Authority had approved the construction of the terrace of six houses labelled
units 18-23 in accordance with the amended drawing, presumably in January 2006.
No evidence has been provided, however, that planning permission was ever granted
for this development, let alone for the block of garages which have also been
constructed on this part of the site. The most that the references to the “approved”
layout can be taken to signify is that the development control officer had indicated
that he was content with the proposed layout. But that did not dispense with the
requirement to obtain a grant of planning permission. A fortiori there is no evidence
to suggest that permission was given to treat the development as a variation of the
Master Plan.

99. Asthe Authority accepts, because this further development was completed
more than four years ago, it is now immune from planning control in accordance
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with section 171B of the 1990 Act. But its effect is, again, to make it physically
impossible to carry out the development authorised by the 1967 permission.

Conclusion

100. The courts below were right to hold that the 1967 permission was a
permission to carry out a single scheme of development on the Balkan Hill site and
cannot be construed as separately permitting particular parts of the scheme to be
built alongside development on the site authorised by independent permissions. It is
possible in principle for a local planning authority to grant a planning permission
which approves a modification of such an entire scheme rather than constituting a
separate permission referable just to part of the scheme. The Developer has failed to
show, however, that the additional planning permissions under which development
has been carried out on the Balkan Hill site since 1987 should be construed in this
way. Therefore, that development is inconsistent with the 1967 permission and has
had the effect that it is physically impossible to develop the Balkan Hill site in
accordance with the Master Plan approved by the 1967 permission (as subsequently
modified down to 1987). Furthermore, other development has been carried out for
which the Developer has failed to show that any planning permission was obtained.
This development also makes it physically impossible to develop the site in
accordance with the Master Plan approved by the 1967 permission (as subsequently
modified). The courts below were therefore right to dismiss the Developer’s claim
and this appeal must also be dismissed.
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ITEM NO. 7. 0 - APPENDIX 2
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NP5/50/300F - 14/03/2005

Plot 3, Phase 1, 1 dwelling (Superceded)
G NP5/50/300G - 07/04/2009

Plot 1-3, Phase 2, 3 pairs of dwellings

H NP5/50/300H - 15/06/2010
Plot 3, Phase 1, 1 dwelling
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Under Construction
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